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PREFACE 





THE following Exposition of ihe’ Relations of Landlord and 
Tenant, ag they are and as they ought to be in India, and es- 
pecially in Bengal, appeared originally as a series of Articles 
in the "Priend of India, Tt is now published ina separate 
form, with the object of informing those in England who are 
Anterested in Indian progress, and in. the hope that it may be 
found of some .use in. bringing about. that amendnient we thes, 
Rent’ Law ‘of: 1859, which judicial authorities so sexpericaced 
as Sir Barnés Peacock, the distinguished Chief Justice, the Hon’ - 
ble Justice Kemp, a Bengal Civilian, and the Hon’ble Sumbonath 
Pundit, a Hindoo Judge, of the High Court of Bengal, have de- 
clared 8 be necessary. 


Serampore, 22nd September, ‘1863, 


CONTENTS. 





. Introduction, cote + as 
° Cap. I. —Landlord and Teint idee the Code of Ww 93, 
IL,—Judicial Interpretation of Tenant Rights in Bengal, + 
» il—The New Rent Law Tested by Political Economy, «. 
ja -IV.—The Progress of Society in Europe and in India,’ ... : 25 
> . ‘V.—The Progress of Society in India, — 1° 80. 
1) VI—Peasant Rights.in Bengal, .., 

SAVIL —The True Law of Landlord and Tenant. 

yt, —The Principles Governing the Relation, of Landlord 






” 








: lo and Tenant, © ... wee eee 52 
wo IX, "The Last Decision of the Bengal High ar on Mike 
Law of Landlord and Tenant, ery on 60 
APPENDIX: 
AL "Series of Lan@ord’s Papers and Accounts, - +, oe 65 
B. - The Great Rent Case, ie : aves 


C. “Extract ‘from the“ Humble Memorial” of the Istana: 
“t Association to the Lieutenant Governor of Bengal, ots “79 


THE RELATIONS 
OF 
LANDLORD AND TENANT 
IN 


INDTA. 


On the 29th of April 1863 four years had passed since Act X. of 
1859, designated as “an Act to amend the law relating to the reco- 
very of rent in Bengal,” was sent into the world with the Governor 
General’s. eulogistic remarks on. its author’s philanthropy and”on its 
future happy effect. It has since been extended to the-Nprth- -West- 
ern Provinces. The operation of the Act has been marked by a great 
increase of litigation, and has everywhere, more or less, produced 
‘antagonism between landlord and tenant. Instead of facilitating the 
recovery of rent in a manner to encourage mutual interests artd friemd- 
ly feelings, so necessary to the peaceful progress of society in an agri- 
cultural country, the Act has intensified the éermer antagonistic in- 
terests of the owners as ugainst the occupiers of the land, and has led to 
pad blood and to.a vindictive assertion of rights, injurious at once to- 
the public and private weal. Government has, for the sécond time, . 
called for reports from its officers on the working of the Act, and these 
disclose such continually increasing evil. results that it must be again 
altered as it has been already. Without exception. there is. no ques- 
tion of such vital importance to the present and the future 61 "sex 
ern India, -and we propose, tiferefore, to discuss the principles which 
should guide any alteration by showing : . 

sti. What. were the relations’ of landlord ‘and tenant in Bengal ag 
created by Lord Cornwallis’s grat settlement, and as intefpreted by the 
subsequent ens, privr to 1859. © i 











(12s) 
-Znd, How far thost relations wéré changed by judicial interpreta-— 
tion up to 1859, : ; 


8rd. In What respects thy orinciples of Act X., by their opposition 
to the existing state of. s 


G avty and to the laws-of political economy, 
necessarily led to evil results; a ae aa 
4th. The different principles, naturally governing the relstions of 
landlord and tenant in’ a backward state of ‘society, as distinguished 
from those which govern the same relations in a more advanced stage 
of civilization. J ‘ , . : . 
5th, - How: far the former principles must still. govern those relations 
in Bengal,’ and how far they may be superséded by the principles now 
recognized as best by the highest European authorities on’ the ‘sub- 
ject. ‘ fay pete yd : Sig 
If or arguments are correct they will bring to the consideration Sf 
thé various authorities the ul timate end which, we conceive, should be 
“aimed. at, ‘They will give to each part’ of the country the means-of 
ftuging the degree to which the local state of society limits the attuin- 
“mept”of that end, while they shew the psactical-measures to be taken 
for Its present partial adoption, and which shall,also gradually lead to~ 
wards its ultimate full attainment, ; ; 


CHAPTER I. 
LANDLORD AND TENANT UNDER JHE CODE OF 1798. 


wr would be useless to consider the state of the landed tenures be- 
fore the Perpetual Settlement, further than merely to point cut 
low the conflicting opinions as to the former rights of the Zemindars 
or of the ryots to the land, and the consequent title of each class to 
be declared the Landowners in 17938, have influenced the conduct and 
opinions of officials down to our day. This effect has been maintained 
by the different principles which guided the settlements. of Bengal, 
and of the North-Western *Provinces, both under the rule of the same 
officials. In Bengal the Government gave up all riglit of property 
in itself, and divided the country among the Zemindars as owners on a 
fixed Land Tax forever. In the, North-Western Provinces Government 
kept itself virtually as sole Landlord, making the people only tenants 
of largey or smaller holdings on 30 years’ leases, Thus in Bfngal the 
Zemindars held the same position to the rest of the agricultural con-_ 
munity that Government did in the North-West®rn Provinces. We do 
not propose to reopen this question of landed rights prior to the Code 
of 1793, but to examine the consequences of the landed property there- 
by conferred on the Zemindars of Bengal whether rightly or wrongly. 
The first 48 Regulations of 1795, all passed on the Ast May, 
* constitute a Code which fixed the relations to each other, not only 
of the Government and the persons whom those Regulations make the - 
“actual proprietors: of the soil,” but also of the said “ proprie’ 4 
of. all under them. This Code moulded and governéd the relations 
of landlord and tenant in Bengal till the > passing of Act %&, and we 
must therefore dbnsider its general effect.” The policy contemplated : 
hy the Code of 1793, so far as- -i@:an be guthered from the terms of the 
different Regulations, was to mace the Zenindar absolute. master of 
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e ‘ 
his estate, subject only to such subordinate tenures as then existed: 
under the names of “ Dependant Talookdars,” ‘‘ Mocurr2rydars,” and 
ape Istemrardars,” and to siel’tustomary rights as then obtained in the" 
existing hereditary residct* cultivators, which Would of course also 
descend to their, heirs so long as they continued to reside on-and to, 
“eultivate the same land. The Code tried to register the then‘existing® ; 
subordinate rights which should thus limit the proprietor’s power. to’ 
do as he liked wh his own, by establishing a.quinquennial register, 
and by requiring the landowner to give leases in fixed forms in every 
case, and to keep records of the holdings in each village for the infor-.” 
mation of the local authorities. This attempt was, however, defeated, 
partly by the supineness of ignorant and careless landowners, and part- “ 
ly by the backward state of large districts which had to be exemptex 
so soon after as March 1794, In the ‘half century, however, which. 
has since elapsed, the then existing rights, both in under tenures and 
in ryot holdings, have either registered themselves by litigation or 
teased to exist, : F 2, 
Regulation 8 of 1793 is the particular chapter of the Code showing 
the rightsewhich were to curtail the landowner’s power over such 
parts of his estate as were held by the possessors of those xights, It 
also enacts the landowner’s absolute power of dealing as he pleased with 
the remainder of his land, and this is further shown. to be the intention 
of the Code by Art. 7 of Regulation 1, by the preambles of Regulation’ 
2, Regulation 8, Regulation 17, and above all by the preamble of Re- 
gulation 44. But a¥ Regulation & is only a re-enactment of the 
rules for making the Decennial Settlement in 1789 and 1790, it must 
be considered as speaking from those dates, and its re-enactment in 
1793 as showing how the relations of the landowners with Government 
above and with their - tenants below, had been meanwhile settled, - 
The principles and meaning of Regulation 8 of 1793 are elear.. ‘It 
first divides into distinct estates the separate independent proprietary 
Figs ih the Zemindary, making each-a distinct property held under the 
Crown by a distinct proprietor of the soil at a fixed land tax for ever. 
The remainder of the Regulation then deals with the rights of these 
proprietors of the soil, as against those under them who are-not abso- 
Jute pioprietors of the soil. It recos Aizes the sub-proprietary tenures’ 
before mentioned—Depen ant Talo sdars, Mocurrerydars; and Istem- 
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raydars—as exempt from. the landowner’s absolute rights, and entitled 
to hol@ theig lands as under-tenures forever at a fixed rent. It then 
enacts, section 52, that the “ propricteg @y t the lanl is to let the remain~ 
“iny lands of his estate in whatever manner negigay think proper” subject to 
the following restrictions—to fixing oné sum to cover all demands ; to 
giving @ lease in every case; to’ respecting his own or ‘predecessors’ 
leases for terms not exceeding ten years, and to not cancelling any 
existing leases, by. whomsoever given, to the Khopdkast Ryots (com- 
monly described as “resident cultivators”) except when paying rent 
below the current rate or when those leases were improperly obtain- 
ed, : 
- At the same time. with Regulation 8 of 1798,-the chapter which , 
defined the then existing rights, was published Regulation 44, the 
chapter which was to preclude the creation of new rights destructive 
of the landowner’s absolute power’ over the remainder. of his estate, 
Regulation 44 recites that,‘ the public demand on the landowners 
having been fixed for ever,.it is to be appréhénded that proptjetorse 
“from improvidence, ignorfince or other causes, may be induced to dis- 
“ pose of dependant talooks (i. e. make new ones) at a reduted rent, or 
“fix the rent of the dependant talooks now existing at an under-rate, 
“or let lands in farm, or grant cultivating leases to ryots at a reduced 
“vent for a long term or in perpetuity... Such engagements, if held 
« valid, would leave it in the power of proprietors to render their pro- 
“ perty of little or no value to their heirs, would endanger the Govern- 
“ment Revenue, would be an abuse of the great and lasting benefit 
“ conferred on the proprietors.by the permanent settlement, and would 
“be repugnant to the usages of the country, according to which the 
“certain proportion of the produce of every beegah of land payable to 
“ Government or to’the proprietor with whom Government has fixed 

‘ “the public demand, leaviny him to appropriate to his own use the difference 
“between the value of such proportion of the produce and the sig he pays, 
“is inalienable without the sanction of Government. It -is at the Same 
“time essential that proprietors of land should have @ discretionary 
“power to grant leases and to fix: the rents of their lands for a térm suffi- 
ts cient to induce their dependant talookdars, under farmers; and ryots 

. “to extend, and improve the cufivation.” “The Regulation then forbids 
‘the proprietor to give any lease, or makesany engagement for more 

: : ye og : 


€ 6) 
than ten ‘years,“and cancels all agreements‘ to renew or any. ‘other 
evasion of this proviso for bringing back, every “ten years, the Jand: 
into the proprietor’s hands, tusbe again “ let by him in whatevér mazi- 
ner he may think propery, fWoject to the above nientioned restrictions 
imposéd' by Regulation 8. 

So far for securing to the landowner a constantly recurring power 
of letting his land at a higher rent. For the seeurity of Government. 
Regulation 44 cangels even these ten .years’ leases, as well as every 
creation of a new Dependant Talook, all leases to under farmers and 
all pottahs to- ryots, whenever the estate shall be sold for the pro- 
prietor’s default in payment of the Government land tax, and exempts 
from destruction in that case only the Dependant Talooks’ existing 
before 1793 and protected by. Section 51 of Regulation 8,—and any 
building or residence leases since made. The other 46 Regulations of 
the Code only touch this question of landlord and tenant incidentally, 
but all tend to show, that though Government was anxious to give 
dair protection to existing subordinate tenures, it did not intend to 
allow new tenures to spring up, except ander grant from the land-: 
owner, andethen only for such short and recurring periods as never to 
grow into rights, restrictive of the landowner’s absolute power over 
the whole of his estate not already subject to existing rights, 

. And. this policy was not only wise. but intelligible. Before 1793, 
Zemindafs, Independant Talookdars, Dependant Talookdars, Mocur-. 
rerydars, Istemrardars, Khoodkast and Pykast- Ryots, were all. 
equally “mere tenantsat-will to’ Government as sole. and absolute 
landowner and lord of the soil, none having ‘more than a cus-” 
tomary right to an allowance of a small share of the proceeds” 
from the estate if ousted by Government from the possession of | 
their holdings. The Code of 1793, therefore, was-a gift by Govern. ; 
ment to its different classes of tenants-at-will, of fixed and permanent 
rights not: necessarily inconsistent with or antagonistic to each ‘other, 
Ture whole scope of that Code shows that the greatest boon was 
to be conferred on those it made the ‘proprietors of the soil, with the 
politic view of creating a large and rich landed gentry, for the bene-. 
ficial purpoges shown by the experience of Europe to acerue from the 
existence of such a class. While ¥ proprietors had their land-tax , 
fixed for ever, they weregto derivg the whole benefit of all increase . 
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in the value .of their propetty; except as to “the lawd then held by 
Dépengant Talookddrs, Mocurrerydars ang Istemrardars. This benelit 
was secured by the O8de of 1793 and yyeRegulation 4 of 1794, passed 
in March following,'requiring all the*mun Khoodkast Ryots to pay 
the then current rate of: the neighborhood for their first ten 
years’ lease, and the future current raté at each renewal for ten years, 
leaving the landowner to what, we have seen, the preamble of Regu- 
lation 44 calls /is discretionary power to fix the gent in every other 
case, to every’ new ryot, and for every bit of his land not then occu- 
pied by the existing Khoodkast ryots. The only restrictions against 
the landowner evicting his ténants at discretion or demanding what- 
ever rent he pleased, are the sections in Regulations 8 and 44 declar- 
jung the Dependant Talookdars, the Mocurrerydars, and Istemrardars 
perpetual holders at a fixed rent; and section 60, clause 2 of Regula- 
tion 8 of 1793, which forbids the landowner cancelling the existing 
pottahs of the Khoodkast ryots except when. below the current rate 
or improperly obtained. : A - 
~ In 1795, however, Regulation 51 was passed for Benares, the last 
section of which declares that Pykast as well as Khoodkas Ryots can 
only be charged rent at the established rates, but that it is optional 
with the Landowner to evict the Pykast Tenants on the expiry of their 
leases, “ whereas Khoodkast .ryots cannot be dispossessed as long as 
they continue to pay the stipulated rent.” ‘This Regulatfon. 51. of 
1795, though only applicable to Benares, seems to have been gradu- 
ally extended by official sympathy with the Ryot to the rest of Ben- - 
gal, and the Landlord's “ discretionary power to fix the rent” would 
thus appear to have been theoretically curtailed. But a little reflection 
will show that no real or practical change was made. However un- 
bounded a right of “ letting the land in any manner he pleased,” 
might be given by the Code of 1793, no Zemindar could of course get 
more rent than at the market rate of land in the nelehbounlicod, and 
the limitation therefore of his right to that market rate, was Was~onfy 
. the official recognition under Snother form of the limitation already 
affixed by nature. On the other hand however, the Zemindar’s abso- 
lute power to evict at will all his tenants but those whoheld Khood- 
kast, was expressly recognize®, by. Regulation 51 of 1795. The 
aresult of these various Regulatians was:that the new Landowner thus 





acquired an absvlute power over alt his property” and over all the 
peasantry thereon, limited as,to his power.of eviction only by “the per- 
petu@ Khoodkast grants gingn by his predecéssors, and, as to the 
amount of rent, by the natyts ooundary of the market rate." ~ 

This’ argument, that sacl’ wene the absoliite property and plenary 
powet given to the Zemindar, is strengthened by the whole purview 
of the Code which is inconsistent with any other view, and by the 
numerous official gomplaints of the Codé as, in this view, sanctioning 
oppression of the ryot. Mr. Young, in his Revenue Hand- Book pubs 
lished in 1855, quotes Lord Hastings’ Minute of the 31st December 
1819 to that effect, and alludes to many others of the same character, 
One can scarcely help smiling, in 1863, to see Mr. Young describing 
Lord Cornwallis’s great Code as “ now generally admitted to haverbeen 
a shortsighted, indiscreet and unstatesmanlike measure.”. But euch 
was undoubtedly the official view of the matter in 1855, which, as 
we shall shew hereafter, led to judicial decisions in direct violation 
of the Government pledge. to the Zemindars in that Code, and in 
direct ‘contravention of the wise policy enunciated by its great 
founders, half a century in advance of the public opinion of their 
time. . 

To the above considerations we must add the terms of the various 
Revenue Sale Laws since 1793, which all purport.to put the auction 
purchaser at a Revenue sale in the same condition as the Zemindar 
was placed by the Code of 1793. — The last of these Revenue ‘Sale’ 
Laws, Act 1 of 18455 expressly enacts, by section 26, that the pur- 
chaser “shall be entitled to enhance at discretion (anything in the ex- 
isting Regulations to the contrary notwithstanding) the rents of all under- 
tenures in the landed estate, and to eject all tenants thereof” except the 
under-tenures above mentioned as protected by the Code of 1793, and 
“lands held by Khoodkast (resident. cultivating) or Kudeemee (old), 
Ryots having rights of occupancy at fixed rents or at rents assessable 
dtovTMg to fixed rules,’ and building, cleaying and mining leases at 
full rents, When we compare the prgceding summary of the Code of 
1793, ‘so far as it relates to landlord and tenant, with the above legis-. 
dative interpretation of it by the Revenue Sale Laws, we think it will 
be conceded that the object of thegcode was to make the landowner 


absolute master of most of his plate, with power to enhance ate 
F é ‘ 
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discretion and to eject ab will’all on his estate, except the persons 
who were the then co-recipients withy himself of the Government 
bounty, and their beirs. 

His position, then, beeame one most Seopsly tending to the object 
prominently put forward all throagh the Code, the improvemeht and 
cultivation of the country. As to the “land in his estate then held by 
the co-recipients with himself of the Government bounty, he could do 
but little, since his relation to them was that of tie Lord of a ‘Manor 
towards his-Copyholders. The detrimental effect on improvement of such 

“conflicting rights in the-same soil, Lord Cornwallis and his advisers 
doubtless well knew, as sore of them had estates of their own, and 
thus had Janded experience beyond what has fallen to the lot of our 
udian rulers of late years. But while Lord Cornwallis felt bound, by 
the then existing state of the landed tenures, to saddle the landowner * 
with the impediment of this quasi-copyhold tenantry, he at the same 
time gave him every facility. for bringing ‘the rest of his estate into 
- cultivation, by making him a quasi-frechold owner of the samp with 
discretionary power to make leases and to fix rent, 80 that, as surged. 
by Section 7, Regulation 1, “the proprietors, sensible o# the benefit 
conferred upon them by the public assessment being fixed for ever, 
‘will exert themselves in the cultivation of their lands under the Cer= 
tainty that‘ they. will enjoy exclusively the fruits of their own good 
management and industry.” ‘This exclusive enjoyment by “the land- 
oper of the fruits of improvement of his estate, was not only just 
vat indispensable, since both experience and Political Economy show 
that, except with that prospect, there will be no improvement at all. 
‘At the. same time this exclusive enjoyment by the landowner of the 
fruits of improvement could only be realized by his possessing the 
‘natural and unlimited power of, fixing the amount of the return, or, in 
other words, enhancing the rent at discretion up to the natural limit. 
The more, therefore, a Zemindar’s estate was cleared, cultivated, and im 
proved, the more his guaranteed exclusive benefit therefroitetcek ats 
natural and necessary form of expression in the raising of rent on the 
ryot, which was so feelingly deplored as oppression ‘by the official voice 
of India through a period of 60 years, till this misapptehension of 
political and economical law&received i its legislative enshrinement i in 
Act X. of 1859, 
Notwithstanding those complaintr, hewever, this it was that raise 1, 
B 
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Bengal in prosperity so. far above every other part of India: This 
it was. that made the inergised produce beyond the people’? wants | 
seek foreign marts, and thus Sroughs into the country the flood of 
bullion which, in the lapk Fen years, has so largely raised the prices’ 
of labour and produce, tothe gerteral welfare of the whole community 
except those with fixed incomes, This it was that kept Bengal 
quiet during the mutiny of 1857, And, above all, this it was that, in 
Bengal, multiplied-those with leisure enough to learn, and has begun 
to create a class of natives to whom the language, the literature, 
and the ideas of England are becoming’ as their own; who look to 
the thoughts of England as to the daily bread of their intellectual 
life, and whose sons will, we hope, look to the Faith of England as * 
the bright trust of their spiritual future, 
: out 





CHAPTER II, 


~  {UDICIAL INTERPRETATION OF TENANT RIGHTS 
IN BENGAL. 


Turse rights and relations of landlord and tenant in Bengal, 
as established by the Code of 1793 and as interpreted by the Revenue 
Sale Laws prior to 1859, were ineaccordance with the Jaws of 
Political Economy and thus worked easily, They were, however, ‘ D- 
posed to the philantti¥opical support. of the Ryot over the Zemindar, 
which dictated Holt Mackenzie’s Act for the settlement of the North 
West Provinces, and the application’of which by Thomason was long 
considered by Bengal Civilians as the perfection of the landed re- 
lations most suited to India. The various peasant rights alleged to 
have been discovered by our officials in the North West Provinces, 
‘were said by the opponents of the North West system to bear charac 
tors =shtwing them in many cases to be due rather to a misapplication 
of English ideas to Native customs, and to unfounded preténsions 
raised aguinsé a Government Landlord, whose officials, so far from 
opposing such pretensions, were avowedly in search of the same, than 
to the real relations formerly existinggdetween the Native ‘Nobles and 
the Ryots in the Nurth West. Whatever might be their origin, how- 
ever, the peasant rights in the North West Provinces thus became 


cu y 


well known ‘to tite Bengal Civifians, while the real-relations of Land- 
Jord awd Tenant int Bengal, & established by the a of 1793, were 
gradually lost sight @f. 

We now have to point out hovesar. those relations in Bengal 
were changed by the course of judicial umerpr etation up to 1859, 

The recorded decisions of the Supfeme Court do not deal with the 
question as between landlord and tenant out of Calcutta, and we 
must look, therefore, sdlely to the decisions of the Sudder Court. 
These comprise, first, seven volumes of Reports of selected eases extend- 
ing from.1792 to 1848.. The first three volumes from 1792 up to 


1824, were published in 1827 by Mr. W. H. Macnaughten, Regis 


trar of the Sudder Court, and are of peculiar value, as containing 
only those selected cases which were recognized by the Court as have 
< Sing laid down correct principies of law. ‘The last four volumes ef the 
Select Reports, extending from 1825 to 1848, were published from 
time to time by the Registrar or his Deputy. In 1843 an Act was pass- 


ed, XII. of 1843, directing all judicial officers to write and sign their : 


own decisions in their on vernacular, and on the 8th of January 
4845 the Governor General, as Governor of Bengal, ordered the 
whole of the decisions of the Sndder Judges, as recorded by them- 
selves in English, to be published. This was done from 1845 up to 
1860, and constitutes the Sudder decisions for each year as distin- 
guished from the Select Reports which were only contigued up to 
1848. "The decisions from 1845 are a mass of contradictory decrees 
ok different Judges with co-ordinate authority, applying their varying 
views to the shifting circumstances of the particular case before them. 
“ Rari- nantes in gurgite vasto” are several careful considerations’ and 
applications of principles, only to be followed by another decision of 
some other judge apparently ignorant or careless of the labours of 
his brethren, overruling the former decision in fact but without even 


alluding to it, and applying the principles which had been condemned - 


to the pro re natd case before him. This conflict of leg&l, nterpye- 
tation was unavoidable, so long as the fast-changing lists of Sudder 
Judges were filled up exclusively from men. without legal training, 
who had not been practitioners in the Court, and whgse previous 
avocations had only necessarily brought to their notig ‘the decision 
of the Sudder go far as their own decrees as Zillah Judges had been 


. confirmed or reversed. But tee publjcftion of the mistakes of the, 
j ca @ B2 
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Court was ertiel-to its “members, ald the eases giving a correct and 
careful determination of principles were lost in the mass and eased 
to be a guide. This also rgnders it difficult toxstate positively what 


was ruled to. be the law ag letiveen landlord andenant, for the later: 
decisions vary on this point” ah on most others, 


Qpe thing, however, is certain, that in the published Select Reports 
for over fifty years after the Code of 1798, no traces are to be found 
of anything like aright of occupancy in any one but the holders of 1793. 
All the numerous cases between landlord and tenant relate either to 
Lackraj tenures (lands claimed to be held rentefree under grants before’ 
the E. I. Company’s rule or prior to 1790) or to the under-tenures to 
which permanency was given by the Code of 1793, And so far was the 
ubsolute right of the proprietor of the soil assumed to extend over all 

“his Gstate not expressly exempted from his control by the Code of 
1793, that wherever any of these protected tenures were not brought 
strictly within the terms of the Code they were set aside in favour of 
‘the landowner. From 1793 till 1845 the Select Reports show no 
vestige of anything like a claim even by.any tenant to any right in 
the Iahdowper’s soil, to be acquired by any inherent power of growth 
or extension, by long holding, or by the law of limitation. On 
‘the other hand, many of the cases are totally inconsistent with the 
possibility of any such right having accrued, grown, or extended since 
2793, & : F 

. Among others, for instance, in 1823 a case was decided in the Sud- 
der Court, which exexaplifies the judicial view held at the time of the 
meaning of the Code of 1793 in this respect. A sunnud or grant had 
been made by the Zemindar in 1783, creating a certain village a de- 
pendant talook -at a low rent, with a proviso that more than that small 
rent should not be demanded of the lessee. The Sudder Judges of 
34823, Courtney Smith and his able brother Judges—who had begun 
their Indian career either before. or soon. after 1793, and to whom, 
thereforg~the reai sense and meaning of the policy of the great settle- 
ment had come down as a familiar faet—ruled that neither the sun- 
nud itself, nor this proviso, prevented the tenant's rent being raised to 
the sum demanded by his landlord, and designated by the tenant as 
‘an endeavottr to extort excessive assegsment.” The sunnud was deelar~ 
ed insufficient to make a Mokurreree ér perpetual tenure at a fixed rent, 
because, instead of dating ftom more chan 12 years before the Decenniat 
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Settlement made ire 1789 and fesd, or from more than 15 years before the 
Perpetgal Settlemei of 1793, @% only dated from 6 years before the De- 
cennial Settiement, ®he proviso in the Sinnud against raising the rent 
was held void, apparently as beyond tF , power of the Zemindar before 
the Code of 1793, and as opposed to the paity of Regulation 44 of that 
Code forbidding Jandlords to lease fow more than 10 years, and mak. 
ing void all stipulations contrary “thereto as evasions thereof, And 
the fact of, the tenant having held at the same low rent from 1785 to 
1819, was apparently so little thought to give him any right or bene~ 
fit against hig landlord's power of raising his rent, that it is nob even 
alluded to except as an immaterial feature of the case.: (8, Select Re- 
porta, page 221.) It may be safely asserted that, up to 1845, the 
Courts and the people of Bengal were equally ignorant of any right. 
Sf occupancy except that recognised by the Legislature in the Re= | 
venue Sale Law of the same year, Act 1 of 1845, as existing in the 
* Khoodkast ryots, who, as having held by themselves and their ancestors | 
from before the Perpetual Settlement, were in 1845 also called Ku- . 
deem or old ryots, and “whose Pottahs, according to Sectiow 60 cf 
Regulation 8 of 1793, were not to be cancelled by the landowyer ex- - 
cept they paid less than the Pergunnah rate or had beeti improperly 
: ‘obtained. This, of course, limited the rights of occupancy to the des- ~ 
cendants of the old resident cultivators still continuing to reside on 
the same estate and to cultivate the same Jand as their ancestors did 
in 179%, for on removal from the old Jandlord’s property, or on ceasing 
to cultivate the hereditary acres, their privileges as old-Khoodkast 
ryots ceased. : 
Thus tights of occupaney were merely personal and hereditary, 
‘hut not transferable, and extended only over the parts of the estate 
under cultivation in 1793, leaving untouched the landowner’s rights 
over the remainder which had been since brought into cultivation, 
80. far as selecting his own tenants. and ejecting those he dis- 
approved of. But in the important matter of fixing the 
amount of rent for that’ -vemainder at his own discretion, the 
compact between the Zemindars and the Government expressed 
in the Code of 1793 had already been unwarrantably ‘infringed. 
As we have already shown, Regulation 4 of 1794 fixed the Per- 
gunnah rates as the rates for Ml the existing Ryots in Bengal, at the 
time of the perpetual settlement, which, hy analogy with the directions 
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of Sec. 10 of Regulation 51 of 1795 4%" "Benares, were held to apply to- 
Pykast as well as to Kuoodkast. Ryote, and whtch by Reguletion 30 
of 1803 were also extended, to the part of the Worth West Provinces 
ceded to us by the Nawab Viapr of Oude. Regulatton 5 of 1812 repealed 
the old restriction againkt-the landowner leasing any portion of the 
-remainder of his land: for more than 10 years, which. we have scen. 
was only a nominal restriction but really for his benefit, as always 
bringing the land back into his- hands every ten years and thus secur- 
ing to, him periodically the increased yearly value of it. Sections 6 
to 10 of that Regulation also virtually extend to all the ryots on the 
estate, whether old or new, the Pergannah rate as the limit of rent 
which the Code of 1793 only imposed as the limit of rent on the Khood- 
kast ryots of 1798, and which Regulation 4 of 1794 only extended to 
the other Ryots of 1793. With this exception, however, the absolute. 
right of the landowner over’ “the remainder of his estate’? remain-. 
ed unaffected up to 1845, Ps, : va nase 

This serious infringement of the compact ‘of 1793, by curtailing 
the Ixndowner’s discretionary power of fixing the amount of his. 
rent, wvas not however felt at that time as a practical grievance, 
The native landowner was too shortsighted to see the insidious 
nature of the change in doing away with the marked. difference be- 
tween the old Khoodkast ryots and all new comers, and in obliterating 
the distinction: between those old cultivated parts of the estate where: 
his absolute proprietary rights were controlled by peasant rights. of 
occupancy, and those newer clearances made under the guarantee of 
the Code of 1793, Nor was the distinction of such paramount im- 
portance to the landowner until the great rise in prices of late years, 
From 1812, when the Pergunnah rate was extended as the limit 
of rent over the whole tenantry, till 1845 when the landowner’s ab- 
solute right of “ enhancing at discretion the rents of all ander tenureg 
in the said estate and_of-ejecting all tenants thereof” except the-old 
protected Senures dating prior to 1793, was restored to bim by Act lof 
1845, the Pergunnah rate was close upgn the rate the land would have 
brought as yearly rent if Jet to the highest bidder in open market, 
The native landowner, therefore, probably saw not the danger of. 
having the Pergunnah rate made the temporary criterion for new 
tenants as well as for the old Khoodkast ryots. =~ wet 

“In 1845 questions begax to be rajsed in the Sudder on the 12 yeats. 
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law of limitation; , both as to whether, after taking the same rent for 
more titan 1Q years, “the landlord could ragse it, and also as to whether, 
after a tenant had cultivated the samy@land for more than 12 years, 
his landlord could evict him. In the Sudde pee sions for 1856 page 621, 
Baboo Kissenkissore Ghose, the present *Sovernment Pleader, atthe 
high character and long experience of the Sudder ‘Court give the 
weight of authority to his words, is reported to have stated without 
_ contradiction, that “ this question of limitation,’s as between land- 
lord and tenant where there was no adverse holding, “ was never, 
mooted before 1845. Up to that time, ib was considered, such an 
objection would never be listened to,” andcertainly the cases in the 
old Select Reports make it probable that the old Judges who 
had a personal’ knowledge of the real meaning of the Code 
of 1798, would ,have treated such arguments as summarily as 
the Courts of Westminster now would in the case of Enghsh land- 
lord and tenant, The Judges of the Sudder Court from 1845 to 
1856 were, however, more indulgent to this argument in favour of 
the ryot and against the landowner. On the point of limitation bar- 
ting the right to raise the rent, the decisions were conflicting, hut 
ultimately it was settled that Miuiation: did not apply to ain ae 
rent, @ 
As to eviction the question first rose in cases where the Zemindar'’ 
sued to evict his tenant from land held in excess of the area*occupied 
under his lease. In. 1846 the Sudder decided that the-12 years law 
of limitation prevented such evictions after % 12 years’ holding. (S. 
D. 1846 Pp: 358.) This case is not in the Select Reports for 1846, so 
perhaps its total misapplication of the law of limitation was then 
recoznized, but still, being published in the Sudder Decisions, it was 
- constantly quoted and ultimately amplified, till it led to the theory 
of 12 years giving a right-of occupancy subsequently enshrined in 
Act X. of 1859. In 1849 two Sudder Judges out of three held the 
same doctrine under the same circumstances, on the authonvy of the 
ease in 1846, deciding “ that*there is nothing in the law, which au- 
thorizes distinction between the claim of a Zemindar suing to deprive 
a party who had cultivated lands in his Zemindaree withoyt distinct 
title for more than 12 years of his possession of the lands, and any 
other claim to which the law of limitation is applicable.” (8. D, 
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du these casés the relation of landlord and tenant existed between 
the parties, and rent was yaid by th8 one to the other, befor up te, 
and during the. continuanc&¢‘ the 12 years ; ‘consequently, according 
to the English law, the yyi%tion of limitation could not have arisen. 
Nor do the Judges in any of those cases condescend to show how 
they bring them within the Indian law of limitation of 12 years from 
the cause of action, as fixed by the Code of 1793; 5 since, even where: 
a tenant holds ovee with consent, so long as he pays rent, it is dificult 
to see how any cause of action acernes to the Jandlord,. either to 
sue for. enhanced. rent or for eviction, until the landlord asks for 
‘more rent or gives his tenant notice to quit. It is difficult to deduce 
any. principle from these conflicting decisions, but the theory seems to 
shave been” that, if a landlord might ‘have raised his rent or migh$ 
“have evicted his tenant 12 years before, and had been kind enough 
to content himself with the old rent, and to let the tenant stay on,. 
he should be held to have debarred himself thereby from ever after- 
ards resorting to his undoubted rights. On the other hand the 
correct principle was. applied in a decision passed by the Sudder on 
17th “December 1855, which ruled that 26 years’ possession at the 
same rent was’ no bar to the Jandlord’s right to evict, where the ° 
holding was by the heirs general of the lessee, and the lease provided 
that it should descend only in- the direet male line of the lessee. 
(S. D, 1855 p, 589.) 

But the misapplication of the ‘law of limitation in” the. former * 
cases raised one of ‘chose inferences which natives are so quick 
to seize. Ifa‘ tenant who had held for 12 years could. not be 
evicted, the inference was that he had grown a right of occupancy, 
and accordingly, at this stage of the gradual curtailment of the land- 
owner’s absolute right over his’ property, we find this doctrine pro- 
pounded for the first time. On the 8th December 1856 the Sudder ree 
viewed a former judgment onthe point. ‘Two of the Judges com- : 
mented*dn the’ cases of 1846 and 1849 and added—“ we take it, 
therefore, that as between Zemindaf and tenant, cases may present’ 
themselves in which uninterrupted occupancy for more than twelve” 
years may be permitted to bar a suit laid for the ejectment of the | 
latter.” While thus upholding thee former Talings as to limitation * 
applyiog to prevent landlord evicting tenant, though there was no. 
adverse holding, those Sudder Judges further held that the tenant in 


that case could not, be ousted, because he had a right’ of occupancy as 
a Kudgem ’ og old vyob thougi? the only § ease shown was one of 1814. 
On this-point they sa%:— é 

“The next point to *be disposed of is the edefendant's) opondéat' 8 ight of 
héfeditary occupancy ; that is, as we apprehend® the right to occupy the dand as 
Khoodkast ryots or resident and hereditary cuttivators, having a prescriptive right 
of occupancy subject to the payment of such rents as may be legally imposed, - 
We are not aware, that all the characteristics that distinguish a tenure of this des. * 
‘eription have been any where fully laid down either in #he law or in recorded 
decisions. An important element in the definition of this peculiar tenure is the 
mode of its origin. The validity of certain descriptions of undertonures is deter- 
winable by the date. of their creation; that is, by their being in force for twelve 
years preceding the permanent settlement. But the right of a Khoodkast ryot 
appears to be of a different character, Its origin is not limited to any given time. x 
Je is essentially A RIGHT WHICH GROWS; that is which begins to exist with. 
in recoverable memory and which is strengthened and confirmed by the lapse of 
: time, A Ehoodkast ryot is an-old resident ryot whose long occupauey of his te- 

nure or jote is fortified by, or is equivalent to, a preserve title.” (S. D. 1856, 

p. 958.) 

Thus here for the first time, 63 years after the Perpetual ra 
ment, we have the idea propounded that rights of occupancy tould 
have ‘grown up since the Code of 1793, on other.land and in other per- 
sons than those protected by the terms of the Code, In other words, 
it is now first decided that the remaining land beyond that held by 
the protected rycts, which, by that Code, was given to the Zemindar 
Aas acttal proprietor of | the soil,” and “to be let by him in whatever 

: manner he may think proper,” had thus by vytue of that very Code 
passed out of his control. and absolute disposal by the growth of a 
right -of occupancy, in every case where he had allowed a ryot to re- 
main in undisturbed possession for 12 years as ae) the landlord’s, 
rent-paying tenant a 
“No wonder those Judges could not find the characteristics distin 
guishing a tenure of this description anywhere fully laid down, for - 
till they so declared them on that day they were non-existt®t. ‘Lhg 
characteristics of the Khoodkagt ryots protected by the Code of 1793 
were clear enough. They were the then resident seultivators, | co-recin 
pients with the landowner of. the Government's: bounty, for their, 
then holdings to themselves::and to their descendamis; 3; but -th. e 
only characteristic of the anomalous. growing Khood! 
whose existence was inavg arated, on thal day, were, as we 
: CG 
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shewn, the inférence deducible from the decisions between 1845 and 
1856, which, by a misapplication of the law of limitation, decided that 
* “uninterrupted occupancy fox; nore than 12 years should bara suit laid 
for the ejectment of the tenatrt.”” - We will, however, do the Sudder the’ 
eredif. to say that, having. made this novel and dangerous discovery, 
they must have taken great pains to hide it, for neither the index 
nor the marginal references of the case would lead any one to infer 
that it propounded a new tenure which would virtually deprive the 
Bengal Jandowners of their half cenfury’s control over the larger 
part of their respective properties, and over the greater number of 
their tenantry. : 

These effurts of the Sudder seem to have been successful, for, not= 
withstanding this decision by the highest Court, these new rights 
xemained unknown in the interior, and the control of the. landowners ° 
over their property continued unaffected, until these new viewa were 
incorporated three years later in the Act “to amend the Law for, ithe 
recovery of Rent in Bengal, ”* Act X. of 1859. ; 
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CHAPTER III. 


THE NEW RENT LAW TESTED BY POLITICAL - 
ECONOMY, 


Tux previous’ Chapters have shown the relations of landlord and 
tenant in Bengal_as established by the Code of 1793, and how far those 
relations had been modified by the course of judicial decisions from 1845 
to 1859,. We now have to point out in what respects the principles 
of Act X. of 1859, by their opposition to the existing state of ‘Society: 
and to,the laws of Political enee Ts necessarily led to their present 
“evil results. 

Prior, to the passing of that Act the Bengal landowner had the 
virtual eontrol of the whole of his property, except what was under 
lease from ‘is ancestors and. himself. The Khoodkast tenures pro- 
tected by the Code of 1793, and to which a principle of growth was. 
attached by the Sudder Devision eof 1856, were themselves a proof of. 
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this. If, those Sudder Judges, or the philanthropic ‘legislators who 
drew and passed Act X. of 1859, had, deigned to send for the next 
village schoolmaster, or to get a drafé of a Khoodkast lease, they 
would have seen that their theory of K*iogdkast was palpably absurd 
to every native child, one of whose first lessons from the village 8chool- 
master is the real meaning of Khoodkast and Pykast, Khoodkart 
is, literally, one who cultivates his own, but Khoodkast ryot is a very 
different thing. He is a ryot or tenant who cultivates what is so far 
his own that, by the terms of the Khoodkast lease, he and his have it ~ 
for ever as tenants so long as they comply with the conditions of the 
tenure. The invariable conditions of a Khoodkast tenure are :—1st,-— 
Yhat the tenant shall live on his landiord’s estate and shall pay house 
ignt to his landlord for the homestead in his own occupation : 2nd.—That 
he shall cultivate another portion of the same landlord’s estate and pay 
for it a second or cultivation rent: 3rd.—That as long as the tenant 
and his heirs comply with that double condition ‘they shall hold 
that residence and that cultivation for ever, or, as the lease always 
expresses it, from generatiow to generation. 

The variable conditions of the Khoodkast tenure are as fo the 
rent. ‘Sometimes it is made a fixed rent for ever, but more often it is *. 
to be at the Perguanah rate or ata certain proportion of the crop. 
Thus a Khoodkast tenure is a perpetual holding on conditions at either 
a fixed or an ascertainable rate. Such leases have been custonvary from 
before our rule, but from our accession till 1793 they were all liable 
to be cancelled as being leases for ever, andetherefore larger, estates 


than the. grantor, the Zemindar, himself either possessed or could 


grant. The protection given to those tenures by the Code of 1793 
was only equivalent to enforcing on the landowner the good old Eng- 
lish rule of law, that a grant beyoud the power of the grantor shall 
yet be good against him, if he at any future time acquires the neces~ 
sary power, It said’“you and your predecessors made Khoodkast - 
leases for ever when you had only power to lease for the Period that 
Government leased to you, but now that from lessees Government 
makes you proprietors, you shall not cancel those former grants except 
where the lessees pay an inadequate rent or where the leases were 


improperly obtained.” 


Such, therefore; was the state of the Khoodkast ryots prior to 
1793. From 1793 to 1812 no dXhoodkast ryet properly so called 
: * cz 
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could be, made; for, as the landowner was precluded from leasing for 
more than 10 years, he cquid not take a*Khoodkast leas which 
~ the custom of the country required to be perpetual, and alo no tenant 
+ would give -him the tegularsdouble Khoodkast‘rent for so short a 
tenure as 10 years. From‘ 1812, when the restriction was repealed, 
Khoodkast tenures again became common. Now it is enough simply 
to state in plain English this, the real and only Khoodkast tenure 
known before 1836, to show the folly of the decision which said-a 
Khoodkast tenure could. grow; and also.to show how little such a 
tenure: required legislative support. To confer a right of occupancy 
oh-2 tenure which was of itself perpetual was of course fulile, except 
‘so’ far as it would enable the tenant to convert his lease made on cons 
ditions into a right to hold absolved from the conditions. It was emi; 
nently unjust, as it thereby defeated the useful conditions of actual 
residence and actual personal cultivation, for which the landowner had. 
given the perpetnal lease and.subject to which it was held, and creat- 
‘ed in the conditional lessee an unconditional holding which, under 
“Sectida 6 of Act X., he can sublet at a high rate on paying to the . 
landowner the small rent fixed by the Act for oceupancy ryots. From’ « 
the Jate rise in. the price of produce, the Khoodkast holding is gene. 
‘rally now enough to support two families instead of one, and as 3oon 
as that occurs the Khoodkast ryot now sublets the whole or a suf- 
ficient pertion of the land, and’ lives in idleness on the difference be-. 
tween the rent he receives and the rent he pays. Loker 
But of course the qperation of the occupancy clause of the Act 
does not relate only to the Khoodkast ryots and their perpetual 
holdings. It refers in a far larger degree to the numerous other 
classes of holders all included under the generic term of Pykast, and 
who, before the passing of the Act, were tenants only for the term 
of their leases or-from year to year. In that condition these tenants’ 
also of course had to eultivate personally or by their setvauts, where-: 
AB. now that they have had new rights of oveupancy gratuitously 
" given them, they, like the Khoodkast ryots, underlet their holdings, 
as. soon, as the difference between the market rate of the land and the 
philanthropic rate of rent limited to the landowner from them, en- 
ables thent > live in idleness. If the Indian legislators of 1859 had 
ever had anything to do with the Bengal ryot except in an official 
capacity, they would havesknown that lis highest aspiration Was not, 
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like the French peasant, to have land, but to havea tenant who will 
bow dSwn to’ him and call him “ Maharaj,” and by eonstantly lord- 
ing over whom he can gratify bis py@e. Act X. is thus leading so 
fast to a universal creation of idle middlemen, and mere drones 
living on the market rent of an occupfaey right thus filehed from 
their Jandlords, that if allowed to operate much longer it will be more 
likely to be known to posterity as. ‘‘the Act for the promotion of 
jdleness and for the creation of useless middlemeg” than as “an Act 
to amend the law for the recovery of rent.” 

But besides its evil effects on the ryots to whom it gave occupancy 
rights, its effect on the rest of the peasantry is equally injurious in 
another way. The market rate of land rent is fast rising as the ne- 

essary and only possible expression of the prosperity of Bengal, and is 

being. daily increased by facility of communication, by opening of new 
markets and by an extending commerce. This rate is thus naturally 
raised to the non-oecupancy ryof, and’so far as it is natural such rise 
is unobjectionable, Land like everything else is worth what it will 
fetch, and though we cannot agree with Mr. Mill that the State is 
any-more entitled to the increased value of other people’s land, Srising 
mainly from the increased prosperity of the country and from the in- 
flux of bullion, than to the increased price of other people's bread and 
beef, we know that an increase in the value of land can only be realised 
to its owner by his raising his rents, lis doing so is mostly a bless- 
ing to his tenants as well as to himself, since they are thereby driven 
to increased industry and to better modes of qultivation, which, while 
paying a larger rent, also leave a larger profit. So far, therefore, as 
the increased market rate of land rent is.due to natural causes it is 
simply an unmixed good, But Act X. of 1859, by its mistaken phi+ 
lanthropy to occupancy ryots, has added an unnatural and injurious 
element, and has thus raised the market rate of land rent for non- 
cecupancy tenants higher than it would otherwise have been. The 
occupancy ryots, who have been thus secured a large margin from 
their occupancy holdings, compete with the non-oceupaney ryots for 
any land in the thickly peopled “parts of the country that be- 
comes vacant, and, having an exceptional profit thus secured to them 
from one. holding, are able to qffer terms for the new hosdihgs beyond 
what the non-occupancy ryot can affurd to pay. ; 

Thus the necessary- operationeof the principles of Act X. of 1859, 
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by their opposition to the existing ‘state of society in Bengal and to 
the laws of ‘Political Economy, is to make idle and uselegs miditilemen 
of the ryots to whom it gavg.a right of oceupiincy, and to raise the 
price of the rest.of the land beyond the reach of the rest of the pea~ 
santry. In other words, ‘by trying philanthropically to reduce the 
rent in certain cases below the market rate, the Act merely transfers the 
land at a high rent to undertenanta, making its pets useless and ob- 
jectionable middlemen, and raises the rent in the rest of the land above 
the natural market rate, . : 


. Another evil veffeet of the principle, or rather of the want of prin- 
ciple, in act X. is the fear it has created in landowners of having 
their rights at any time taken ‘away by a philanthropical legislature. 
It would be difficalt to express in stronger terms than the Code ok 
1793 does, the guarantee to “landowners that they and they only 
should have the exclusive benefit of all clearances and new cultivation 
of their estates. On this guarantee the landowners of Bengal have 
in the last half century cleared most of the Jungle which then encum- 
bered ‘their estates, chiefly by settling new senants upon the uncleared 
parts on favourable terms for some years. They now find that the 
exclusive benefit therefrom is taken from them, and by far the great: - 
~ er part of it given to their tenants whom they unsuspiciously allowed 
to occupy, the same land for 12 years, “This is a lesson which has 
been deeply taken to heart by the English grantees of waste land: 
Large tracts of impenetrable forest are now held by Englishmen in 
different parts of the gountry, which are likely to remain jungle for 
yeors unless cleared by settling ryots upon clearing leases. But these 
Englishmen have a wholesome dread that if they do so, either the 
existing Act X. or some new philanthropic law may convert that land 
into the ryot’s property, and thus deprive the owners of it at the time 
they will want it-for their increasing tea, coffee or cotton cultivation, 
Ié is of no use to tell them that, by inserting anti-occupation clauses 
in their charance leases, they can keep the absolute control in their 
own hands under Act X. They answer that Act X. transferred vir- 
tually the ownership in similar cases from the landlord to the tenant, 
and that a ‘similar new philanthropic Act, made by men who never 
“owned an ‘aoe of land and have ng stake -in the country, may do 
away with the effect of non-occupancy clauses, as Aet X. did away 
with the guarantee of thes Code of ol793. The consequence is that 
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they mostly preftr converting their grants into fee-simple, to get rid 
of thé obligation to clear fafter than they require the land for culti- 
vation by day labours, and then alloy ehe jungle to remain uncleared, 
to their own injufy and to the loss ef the country, until they want — 
the land themselves, for fear that any- other course would some day 
put them and their estates in the same plight as Act X. has put the 
Bengal landowners; who were weak enough to clear by settling ryots 
on the guarantee of the Code of 1793. Thus 4 wide field of. pros- 
perity is unnaturally closed by Act X., at a time when the rise of 
prices and the influx of capital would naturally lead to its being large- 
ly developed, if the existing legislation had been guided by right and 
Political Economy instead of by a morbid and unintelligent humani- 
tarianism, or if there were any security against similar legislation in 
"Suture. . 

We have so far confined ourselves to the necessarily and unavoid- 
ably evil results of the principles which are the very foundation of 
the Act, and have not dealt with the remediable evils arising from 
its uncertain wording ay some of its most short-sighted provisions. 
Of these the one that has probably done most practical harm is the 
end of Section 14, allowing the ryot who is sued for enhanced rent 
after due notice to set up any claim to exemption in answer to that 
suit, as well as by bringing a separate suit himself. It surely did 
not require much knowledge of Bengalee buman natureeto foresée 
that tite result would be.a suit in every case, and that an immense 
impulse would be given to the indigenoug sciences of perjury and 
forgery. Such is the practical result. ‘The rise of prices has of late 
been so great that, except where a landowner had a paramount motive 
for keeping his rents low, as a wish to get his ryots to grow Indigo, he 
naturally would not let his rents stay at their former low rates while 
he saw his tenants-at-will making large profits from his land. He 
therefore of course gives them notice of enhancement all round. From 
that day he gets no more rent high or low. He thenehas to sue 
his tenants all round for. the arrears of rent at the enhanced rato 
fixed by his notice. These are the cases erroneously called enhance- 
ment of rent suits, and which, since Act X. became generally known 
tothe ryots, have had to ‘be brought by the landloeds of: Bengal in 
hundreds of thousands, far beyond the power of the Courts to deal 
with them. 
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In almost every case the ry ot, oven if he first o: came upon the land 
Just year, sets up every defence givenSim by Act X, First be says, 
and calls perjured witnesses & prove, that he has been there 20 years 
at the same rent, and therefge under Section 4 cannot heve his ren 

- raised unless his landlord Van rebut the presuinption of his having 
held at that, rent from the perpetual settlement... If he has been un 
lucky enough ever to have had a lease, or to have given to the land-.. 
lord the counterpart, called a Kubooliut, thia is. probably produced 
against him, but even then a long inquiry must be made as to whether 
it is his or not, for he of course swears it is a forgery of his landlord’s, 
But if he is a new tenant, who has never yet got a lease but*has 
only been Jet into possession meanwhile, he runs a good chance of 
being made by the operation of Ac} X. a virtual landowner at a small 
fixed rent. ° If bis claim to hold at a fixed rent is defeated, then he as-* 
certs himeclf to have at least a right of occupancy, and thus to’: 
bo only liable to have his rent raised to “a fair and equitable rate.” 
His 12 years’ claim has first to be investigated, and unless that is also ° 
defeated then an enquiry as to what is, in his’ case a fair and 
équitale rent. The landlord shows that the produce is worth Rs. 20° 
per beegah, and in-some few cases even as high as Rs, 80 per beegah, 
with a clear profit to the Tenant in either case of at least half 
the amount. The ryot swears, and tries to prove, that he never 
made any, profit at all on the former rent, or at most not enough to. 
keep. him and his family in more than one meal of tice 
per diem, On this conflicting evidence the official has to ascertain 
what is in this case a fair and equitable rate, but is at the same time’ 
expressly forbidden to take as his criterion the only real measure, thé’ 

. market price, Now if this is to continue, and if from a weak fear of ” 
stultifying itself Government insists on maintaining in full operation 
the evil results above shown to. flow necessarily and naturally from the - 
principles of Aet X., they might at least relieve the Courts from a_ 
continuanes of the present crush of enhancement cases under Act 

XS by obliging the ryot to raise thgse questions mero motu ina 
suit brought by him to set aside the enhancement notice, and not: 
allowing him to raise them in the landlora’s suit for arrears of rent. 

The similar, questions of remediable. detail with which the Act 
bristles, and which are the main subjécts of remark in the official re- 
ports lately sent in to Government, Arg too numerous for us to consider zoe 
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at present. We. tryst that our ezposd of the irremediable evils caused 
by the maintenance of the principles of the Act, will lead to such a 
reconsideration of the ‘subject as to avoigehe necessity of our discuss~ 
ing. these minor detaus, by a total or virtmal repeal of Act X%., and by 
the enactment of a-measure better suited €o the state of the country, 
and tending, with the advance of agricultural knowledge and with 


the increase of the genéral wealth, to create both material and social 
improvement in the relations of landlord and tenant ig Bengal. 





“CHAPTER IV. | - : 
THE PROGRESS OF SOCIETY IN EUROPE AND IN INDIA. - 
We have already discussed the relations of landlord and tenant in 
Bengal as moulded by the Code of 1798, by judicial interpretation and 
“by Act X. of 1859. We now have to consider, with a view to the 
amendment of that Act, the different principles naturally governing 
_ these relations ‘in a ‘backward state of society, as distinguished from 
“the principles which regulate the same relations in a more advanced" 
stage of civilization. - bd 
“In a backward state of society the governing principle is mutual 
protection from the dangers incident, to lawlessness aiid to the supre- 
macy of might over right. In a more advanced civilization these 
dangers are abolished by the supremacy of Jaw and order, and then the 
governing principle becomes pecuniary interest. In every courtry and ; 
every age history marks these two principles as gradually passing one 
into the other, but the form they adopt in trfsition depends on the 
physical peculiarities of the Jand and on the character of the people. 
When any race first steps over the dividing gulf from permanent bar- 
Darisi to progressive civilization, by passing from a pastoral to an 
agricultural mode of life, separate property in land is first born... At 
this period occupancy is the only, and at the same time the*best, tithe 
“Gn the first cultivator, but thas title is absolute and entire in him only ~ 
so long as he continues to cultivate. At this early stage, therefore. 
the whole property in the laitd is vested in the first occupier, and at 
this stage only can the land be said to belong solely to the cultiva- 
tor. So soon, however, as agriculture has progressed beyond its first 
steps, the produce of land creat’s a margin beyond the® bare subsiz- 
tence of the cultivator, and that margin is seized as rent by some 
superior, the very condition of whose continued receipt of such rent 
s : : 
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is protection of the cultivator from all other desnands than his own. 
Thus the second stage is to divide the property in land betw#een the 
cultivating rent-payer and*{he protecting rent-receiver. As long as 
society remains in a lawlegs and insecure state this divided property 
in the land works well, ‘because it is the natural expression of the 
best understood interests of both. This is the feudal state of landed 
tenures. The Lord affords protection to his vassals, who in return‘ 
pay him suit and service as well as rent, and form his only defence 
against his enemies. The vassals. pay such surplus of their produce 
as is necessary for the maintenance of the Lord and of his more im- 
mediate retainers, because suck payment is the very condition of the 
Lord’s continued power to protect them. And the Lord grants hia 
vassals permanent rights in their holdings, and does not stretch hy 
demand to their utmost ability to pay, because. the attachment and | 
willing support of his vassals against his enemies is more important to’ 
" him than a mere increaged receipt of produce in kind, : 
So far the relations of landlord and tenant are nearly invariable in - 
all countries which have progressed beyond the first stages of agricul- : 
tural’ life, and so far those relations are not’ materially affected by the ‘ 
character of the people or by the qualities of the soil, the paramount.in- 
terest of security superseding all minor considerations, But as soon aa 
. Society makes the further step of deriving safety from a Government of 
law and order, the bond of mutual protection for security betyeen feu- 
dal Lord and vassal is destroyed: Pecuniary interests then govern the: 
ehange of those relations, according to the character of the people, and 
the degree in which the land’s fertility ean support a larger or smaller. 
number of families. In this-more advanced stage of society, divided 
and conflicting rights of property in the same soil become an impedi+ 
ment to progress, The ‘objects of landed tenure are no longer the 
same, ‘Formerly mutual protection was the object; that was best ob- 
tained by mutual rights in the same soil, which thus bound Lord and 
-wassal to each other by the strongest ties. So long as the land pro- 
duced something for the Lord beyond the vassal’s wants, it was com- 
paratively unimportant that its chief riches remained undeveloped. In 
that statesof society there were no distant markets, no communications 
for the transport of produce, and any’ extra produce beyond that capa- 
ble of being consumed upon the spot would have been a mere burden. 
+ But when pecuniary interests have“been substituted for mutual pro- 
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tection by an ordetly Government, commerce leads to the improvement 
of confmunications, and to th® opening of distant markets; and the 
the fertility of the @oil has to be caiged upon for the extra supply of 
wider necessities, fr the support of a more active and luxurious life. 
Couflicting rights of property in the san® soil then interfere with the 
application of capital, and with the exclusive self-interest necessary to 
stimulate the land to a full production of its treasures, and for this pur- 
pose the rights of one of the two feudal proprietors,must give place to 
exclusive property in the other. ~As the improvement of the soil is 
better attained by landlord than by peasant ownership, this seems to 
be the reason for the undoubted fact that the progress of society from 
the feudal system everywhere tends to the eréation of exclusive land- 
lord property in the: soil, and to: the destruction of all proprietary 
rights in under-tenures. ; 

In all known countries which have as “yet made this ‘bake: it has 
worked itself owt from the innate peculiarities of the people, who have 
regulated it according to the respective power.of the different classes 
and the ideas for the time prevalent among the mass of the comnvunity. 
India and the Anglo-Indian Government are the: first exampte ofa 
country where this change was not evolved from within, but was im- 
posed from without. It is to be hoped it will also be the last example 
of this momentous epoch of a people’s life being tampered with by 
rulers devoid of any common interests with the ruled, and whose 
knowledge of their subjects is mainly derived only from the contem~ 
plation of those subjects through the pervesting medium of  Minige 
ton, 

When evolved from within, the experience of other spitatries shows 
that this change works itself out into one of two forms of landed te- 
nure, If the soil is sterile, the people poor, industrious, energetic and 
independent, and if the change from lawlessness to order and from 
danger to safety has been made by the eviction of tyrants and strang- 
ers a8 in Switzerland, peasant-cultivating property at oucebupersedgs 
the former rent=paying feudal subtenure. So also the prevalence of 
certain ideas, as those of France since the great revolution, may lead 
to the gradual substitution of peasant-cultivating property for the 
former rent-paying subtenure. . Or a general diffusfon of capital 
among the lower classes by means of an exceptionally prosperous coni- 
merce, as in Holland and Belg*um, may, combined with great indus~, 
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trial tendencies, lead to the establishment of peasant- cultivating pro- 
perty. “In both these latter cases, however, for peasart-cultivating 
property not to become smal jundlord- property, the area of each hold- 
ing must be so small ag té leave but a very slender margin beyond 
the bare maintenance of tie eultivating-proprietor’s family, or the 
charges on the. property must be such as to absorb all but a bare 
subsistence. In the latter case, so prevalent in France, the Mortgagee 
becomes the real-landlord’ and is paid a fixed rent, only disguised 
“under the name of Mortgage Interest. - 

In all other cases the’ change from lawlessness and danger to ofder 
and security leaves the feudal relations of landlord and tenant sub- 
sisting, but changes the motives which govern these relations. As 
soon as the superior necessity of mutual protection is removed, th 
ordinary laws of political economy or the selfishness of each member 
of society inevitably work one way, leading to the extension of « 
‘the landlord’s property and to the destruction of any independent 
rights or property in the tenant, It is of no use lamenting this, 
‘or any other of the developments of God’s laws for the action of 
the human mind and for the production of. material results there” 
from, which may happen to be beyond our ken or opposed to our 
shortsighted views of what ought to be or ought not to be. 
Ad. we can do is to ascertain that such is the fact, and then to re~ 
cognize it as a necessary element in our calculations towards the end 
we seek to attain. It is a narrow view of the working of these laws 
which leads to the getreral dislike of what are called the cold-blooded 
doctrines of political economy, ag based solely on selfishness, and to 
the frequent ignorant struggle against the inevitable consequeuces 
of those. laws. It is only lately also, since Buckle rescued Adam 
Smith’s memory from the charge of governing man’s actions solely 
by those laws, that general perception has been awakened to the de- 
gree in which man’s moral sentiments, or the unselfish rules which 
Ite ‘precerfbes for himself from his jolement of the conduct of others, 

“form part, equally with the selfish rule of political economy, in de- 
termining his actions. Educated men are beginning to realize thé 
beautifal gechanism by which God works’ out his purpose in this: 
world through the. combined and. cotmterbalaacing influence of these | 
two concurrent forces, which he has placed in the mind of his ruling 

+ -ereature,. man, AS Adam’ Smith, uf une ont the result of each set 
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of ideas, wisely kébs the one separate from the other, so, in weighing 
the motives @f men which are to guide our future legislation, we must 
look only. to their selfish motives and @gislate as if they were guided 
by no others, knowing at the same tint: that their moral sentiments 
will inevitably modify their conduct. @Ve must first see clearly the 
end we seek to attain. We must then legislate so as to make the 
selfish motives ‘of men lead them to that end, satisfied that their 
moral sentiments will prevent their pushing towards that end faster 
or more exclusively than the publie opinion of the country will sup- 
port. : : 
We find, then, as a fact, thas the experience of most countries 
shows any active progress in society to tend more and more to absolute: 
giandlord property in the large landowners, to the destruction of pro- v 
prietary rights in undertenures, and even to the absorption of small 
landlord properties in larger ones. .Any apparent exceptions to this 
general tendancy, such as we have mentioned above, if looked closer 
into, confirm this conclusion. These have all arisen from the transfer 
of political power from tHe former Landlords to the former Tenants, 
‘and. where political power rests there will property in land gra-— 
vitate, the same selfish “motives operating in each case. For a time 
- of course this transfer .of property with political power will appear 
stationary, but the same selfish motives will speedily again lead to the 
game results. Is it not equally undoubted and inevitabl6, that the 
peasant-cultivating . proprietor will become’ the petty Landlord, the 
more energetic careful and frugal of those Pstty Landlords will gra- 
dually absorb the property of the others, till the lapse of time will 
again invariably lead. to the creation of large properties in the few, 
with the great mass of the agricultural population depending for sub- ° 
sistence on the cultivation not of their own but of another's land, by 
tho. employment first of their Landlord’s capital, and afterwards of 
their own? With the property in the Land firmly established in the 
Landlord, the degree and duration of the subordinate holdings will 
then. depend on the proportion of eapital the Tenant brings to the 
-cultivation, as in England at the present day, where the old tenancies 
from year to year of farmers without capital are being fast superseded 
by twenty year leases. conferr® on farmers with large capital which 
they engage to employ on the land. z 4, it 
This system, involving thé gest production from the soil and the” 
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highest amount of meutal cultivation’ in its occupants, is the as yeb 
only. ascertained mode of making the‘ resources of a definite area ex- 
pand with a fast increasing, population. In England, it is the result 
of thé internal force which, demands tho adoption of this the only 
meatts. of meeting the daily growing pressure for existence. In Java 
the same principles, modified to the state of the country, have been 
applied by the far-sighted Dutch in anticipation of the pressure, with 
the enormous results in the Speedy increase of produce and of popu- 
lation which are known to have resulted therefrom. I6 is open to 
us in India.to forecast the future and to make way for a more rapid 
progress in production and population, Or we may wait til] the pres- 
sure from within calls for, and itself creates, the further measures ne~ 
cessary for such improvement. But the one thing we ought not t 
allow, is what the occupancy clauses of Act X. do in fact create, namely 
impediments: to the natural Progress of society by the creation of new 
and obstructive rights, throwing. a fairly developed, Landlord system 
back into an early stage of peasant property which, under a rule of 
Jaw and order, cannot but ultimately grow agaia into the very system» 
we aré now destroying, but will only attain that partial development 
after a lapse of time, the waste of which the fast-growing neces- 
sities of India cannot afford. . . 

The.end we seek to attain, and the end we also believe God to be 
working ‘out in the gradual progress of society, is the-increased ma- 
terial, social and moral-prosperity of all his human instruments, Ib 
is therefore palpably shortsighted for us finite creatures to try and 
work out that end, by opposing the natural progress of society through 
which infinite wisdom is working out its own results. All we should 
do is to use the experience of other countries, in guiding us as to the 
impediments to the progress of society which we can remove, and then 
leave its direction to a higher power. : 


CHAPTER’ V. 
THE PROGRESS OF SOCIETY IN INDIA. 
Iv we have succeeded in showing that the progress of society under 
a strong and®secure tale naturally tensls to exclusive property in. larga 
Yandowners, to the destruction of proprietary rights in undertenures, 
_and even to the absorption of smak landlord properties in large ones, 
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we now have to apply these principles to the varying stages’ of society 
in the differeng parts af India. 

* From the earliest “ages to the pres@t aa the numerous countries 
and kingdoms which we, include undeithe general term India, have 
varied among themselves and in the retpective characters . of’ their 
inhabitants, far more than the other collection of countries which we 
call Europe. Til the last century or two Europe had nothing to com~ 
pare to the splendour’ of several of the native e@onrts, whereas for 
many centuries Europe has not contained in its obscurest depths any ap- 
proach to the savagery of the different classes of half-wild aborigines, 
who to this day people large tracts of Indian jungle. In such various 
conditions of life, therefore, we can study the natural state of the land 
genures in every stage of progress, and our first duty is to prevent 
the clash of different stages until the advance of the local intelligence 
makes the new motives general and the collision therefore inno- 
euous. The Sonthal Rebellion was the natural resistance of savages 
against, the attack made on their property by Bengal trickery, with 
the legal weapons of a civilization beyond the comprehension of the 
barbarians. Since the Sonthals have been governed ‘exceptionally 
according to the ideas of their barbarism, their progress has been | 
great, and the other semi-savages of India often envy the Sonthal’s 
-eondition as protected from harm and sitting under his own palm tree, 
none making him afraid. -. Various, however, as were the cOnditions - 
of the different races and countries in India, we found only two 
laws—the. Hindoo representing the patriarcMil stage of society, and 
the Mussulman law designed for a nearly similar condition, but which 
the position of its professors, as the conquerors of India, had modi- 
fied exactly as in Spain under the long dominion of the Moors. Both 
Hindoos and Mussulmans had also been carried, by the progress of 
society and by the constant wars of their varying rulers, beyond the 
stage contemplated by Hindoo and Mussulman laws, and into the 
natural feudal condition of a society full of danger and uncertainty. 
But though the operation of these laws had thus -been modified, 
the laws themselves remained. nominally. unchangeable, being each 
regarded by their professors as divine revelations. One of our mis- 
takceS has been to apply these faws according to the letter, regggdless, 
of the real change in their operation caused by society having passed 
in most parts of India into a difffent stage. 
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Hindoo: society was in ‘the first agricultural stage, or in that where 
oecupancy forms the only. title, at the period when the Hindods'were 
independent ; and the Hindbe’ Jaws therefore Which have come down’ 
‘to us treat of proprietary ritht in land, mainly as a condition of pea- 
sant cultivating property. “Whe laws of the Koran also treat of landed 

. property chiefly as peasant tenures under a despotig ruler. But dure 
ing the 800 years of Mussulman government in India, the progress 
of society and the lawlessness and danger of an uncertain rule of varys ” 
ing conquerors, threw society, more or less in different parts of India, 
into the second. or feudal stage in which we found it, The very term < 
ryot, which we miscall tenant, is really a subject or vassal, implying 
the’ strictly feudal ideas both of submissive liability to service and of 

‘ right to protection. Lord Cornwallis and his great advisers seem td 
bave understood, that the mere substitution of the English rule of or. 
det and safety for the Mussulman rule of lawlessness and danger, ° 
must abolish the feudal motives which then governed the relation'6f.~ 
landlord and tenant ih Bengal, and must substitute pecuniary inter- 
ests for mutual protection from enemies.» The Code of 1793 wisely 
lays down the path along which self-interest will drive the progress 
of society’ into the third stage for the general good, ouly breaking. 
the transition to the then peasantry, by retaining to them as tenants . 
against their future landlord the privileges which had already been, 
conceded’ to them by the feudal interests of the same ‘Lord when 
they were his vassals. Thus the inevitable change was admitted and 

; guided, and during 58 years from 1793, as we have shown in. the 
former chapters, its operation, though bewailed, was not materially 
impeded.. Bengal under this development of landlord rule made rapid 
steps, and the result was the material prosperity. of the Province, 
the educatignal progress of her people, and their great improvement” 
in moral and social life beyond their fathers. ay Mat 

In other parts of Indie; and by Lord Cornwallis? successors, narrow- 
er views were entertained. ‘The change of motive from mutual 

' protection {6 pecuniary interests, which must follow between the na- 
tive noble and his peasantry on the introduction of English rule, 
was recoguized, but all the: efforts of Government were employed to 
defeat, the natural progress of society“ and to revert to a state of pea- 
sant. property, impossible with a rich soil like India and among idle 

“apathetic races, except in the first stages of agriculturallife. The 
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native noble was Systematically tuined, and the avowed object was 
to reduce all. landed fenures- to peasant cultivating property, and to 
Government rent disguised under the ‘ime of revenue. For this 
purpose the old Hindoo laws made for tgoiety in its first stage were 
invoked and misapplied to society passin§ into the third stage, and 
the village organisation, which had been maintained in the feudal’ 
epoch of India as an additional protection, was lauded as the natural 
and best condition of society under a secure Governffent. The result 
was analogous to what would have occurred in England if the Stuarts, 
on succeeding to the Tudors, had revived. the laws of Edward the 
Confessor, and had destrayed the intermediate progress’ of society: 
through the feudal ages. The country retrograded visibly in pros- 
perity and in all the arts of civilized life, until the great India of 
Acbar and Aurungzebo sank to the torpid condition of Thomason’s 
‘village republics and of Munro’s ryotwarree districts. : 
Great efforts have been made to shirk-this questio§ and to avoid 
the inevitable conclusion. The contrast of, Bengal to the Nerth. ; 
Western Provinces, and stilt more to Madras, has been imputed to 
every other conceivable reason but the real one, that in Bengal the 
natural progress of society in the creation of exclusive landlord pro- 
perty in the soil was allowed fair play for half a century after the 
Code of 1793; whereas, in’ the other parts of India, the natural pro- 
gress of society was violently arrested by the creation or the’main- 
‘tenance of peasant property. The difference has been imputed to the 
perpetual settlement or limit of the Government land tax. | But this 
only shows the real truth more strongly. Madras has had a per« 
petual settlement or a fixed limit to the land tax longer than Bengal 
has. But in Madras the perpetual settlement was made with the 
peasant and as a protection and ‘support to peasant property, whereds 
in Bengal the perpetual settlement was made with the landlord: 
Although under the Madras perpetual settlement the peasany Tand- 
owner has been constantly petted, and in Bengal the landlord owner 
has had bis necessary rights and’ powers gradually curtailed, still the 
difference in favour of the. landlord owner is undeniable and over- 
whelming. While in. Madras old cultivated lands were abaadoned, 
the jungle disappeared over the gveater part of Bengal, commerce in- 
creased, capital accumulated, and population became more dense and, 
yet more prosperous.” If Madras affd the North Western Provinces 
; rE ; 
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are now beginning to” improve, it is. because tke tise of prices, the 
opening of markets: and a somewhat shigher cultivation of ‘the soil 
are fast. creating peasant 1dndiordism, which, chowever great a fall 
from the late condition of Bengal, is a step of progress in the natural 
direction, from the peasanv cultivating property which has long kept 
down the natural resources of these fine countries. The member of 
the village brotherhood whom Government appoints to collect the 
village land taxy is found to have made himself the landlord of his 


‘eompeers, and to be daily drawing to himself the proprietary right 
_over the whole village lands. And the old exclusion of strangers 


‘from the village brotherhood, maintained. by the officials as indispen~ 


sable to the joint village. tenure, is complained of as an impediment 
to the gratification of the pecuniary motives which a safe Govern- 
ment has substituted, in each villager, for tine former motive of mie 
tual protection based on joint property, 

Yet in the teeth of this teaching, either because this piobpatily i in: 
Bengal had not been monopolised by the peasantry, according to the 
impgssible desire’ of the morbid’ philatfthropy which had gradually 
permeated the official mind, or else -in pure ignorance of the laws of 
‘social progress, the effort was made to throw back Bengal society to a 
condition of peasant proprietary right. The wish to remove the last 
remaining feudal power of the landlord, that of summoning the atten- : 
dance “of his ryot, was embodied in an Act, the only. result of which: 
could be to arrest the natural progress of society by restoring land 
ed property to the peasant, who is without the means or the know-~ 
ledge required for improvements. The lesson is equally ignored in, 
Sir Charles Wood's late instructions for extending the perpetual 
settlement. all over India.. Where the large Landowner’s land tax ° 


_ is to be fixed, prosperity will at once take astart. . But where the land” 


tax is to be fixed with peasant cultivators, a great increase of prosperi~ 
ty -cangot be looked for, till they have passed through the next step of 
peasants landlordism, and the stronger and more energetic among 
them has absorbed the others and thus made himself a large instead : 
of a small landowner. i ; 

A cwrigns illustration of the benetits jhalaeae to this inevitable : 
tendeney of the progress of. society is afforded, in this very respect 
of Jand tenures, by the present condition of England. A hundred years.- 
ago England. was full of small yeoman freehélds, which have been 
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gradually absorbed nto the lagger landed properties by the ordinary 
working of the selfish laws of political economy. Scotland was even 
then starving undeg the rude cultiv@ion of clannish cottiers, and 
pauper lowland holders of heritable fens, Ireland’s cottier peasantry 
were just renéwing a lease of life by thé introduction of the potatoe 
on their half reclaimed patches of bog. Scotch and Irish cottiers 
have, by. the working of the same laws, been cleared off the land 
‘they kept: unproduetive, and have either emigrated or risen from cot- 
* tiers into day labourers, Ail this has been a’source of constant regret 
meanwhile,’ The decay of a ry, , 
« Bold peasantry, the country’s pride, 
Which once destroyed can never be supplied,” - 
“yas been made the theme of much humanitarian nonsense in the in- 
terval: But it is certagn that if the landed tenures of Great Britain 
were now in the same condition as in the middle of last century, she . 
- could not support half her present population ; that famine and misery 
* would be yearly decimating her people; that she would nevew have 
attained her present commercial and manufacturing supremacy ; and 
- thag all the new regions of the world, which she has since peopled 
with her redoubled energy, would be still lying waste under their 
former’ savage rulers. What ean’ better show the difference in wisdom 
between God’s laws and those of man, than that such motives led, 
and weve indispensable to lead, to such results ? eg TAR. 8 
If,-in the middle of last century, shortsighted strangers had im- 
posed their foreign ‘ideas apon our pedple: hed given fixed tenures « 
and rights of occupancy to Scotch and Irish cottiers, had curtailed the 
‘powers of landowners, and had thus devoted the land to a continuance 
of its then execrable husbandry, it is difficult to overestimate the fear- 
ful consequences which must, have ensued. But fortunately in 
England, the laws of the country were not impésed from without, but 
‘were evolved from within, and were thérefore the natural, expression 
of public opinion guided by self-interest, and the.spontaneous grodve 
iuto which the progress of a fast changing society ran. As such they’ 
undoubtedly sinned against the philanthropy of many, but, while made. 
on selfish or politico-economical principles, their operation was tem- 
pered by public opinion ioffhencing the moral sentiments of thoge 
* who employed them. This, without any but passing _ in most 
cases chiefly sentimental injury fo some few classes or in@lividuals, has 
E2 3 . 
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led to the present glorious’ condition of Englana’™ power and prospe- _ 

rity. : a ; 

So in India we see God’s‘wisdom counteracting man’s folly in the 
unexpected working of Aaf X. of 1859... ‘The peasant cultivating 
property, which the Act’was intended to secure, would have deen, 
as long as it continued, a direct injury to the country at large. But 

~ the peasant landlordism, which the Act is really fast creating, is far 

the. lesser evil of the two. Peasant landlordism, though open to near- 

ly every other ‘scientific reproach, has the advantage in India of being 
the only Landlord able to demand a very high rent without exciting 
philanthropical objections, and thus to lead to greatly increased: 

“production, Till the passing of Act X., the cultivator’s rent being. . 
unwisely limited to the Pergunnah rate, the peasant paid the Janda — 
owner :about ‘an average of a rupee a beegahell over Bengal, and on: 

: ly produced beyond that enough for his own wants, for fear of raising 
the Perguonah rate, Now that he has got rights of occupancy 
giver® him with leave to underlet, he at once makes over his Juand to 
some other, universally on the tenure ealled “ Adhie.” . This con: 
sists in the ‘peasant landlord supplying the seed and lending the 
plough bullocks. The cultivator has to repay from the crop first twice 
the amount of seed supplied, then a certain proportion more for the 
Joan of the bullocks, and. lastly has to pay half the remainder of 
the crop for rent, Under this system of course the land has to be 
mage to yield more than when it bad only to support one cultivating 
family and to pay one rupee of rent, but the surplus produce is thus 
diverted to the support of a host of idle and useless middlemen, in~ 
stead of going to the head Landlord and thus putting him in a eon-. 
dition to accumulate capital for the improvement’ of the estate, and 
for the general good purposes inevitably resulting to a country from 
the accumulation of capital in intelligent hands. , , 

Though, this creation of peasant landlordism is much less i injurious ; 
‘Ran peasant cultivating property, still it throws society back, and. 
is much less beneficial than the large landlord property to. which 
Bengal had before attained. It leada inevitably, as we have shown, 
to the sau result at a later period, as soon as there has been time - 
for some few of the peasant landlords {o absorb the others. Act : 
x, however, uot only creates the evil now, but secures a permanent.’ 
“new growth of the evil in the continuoasly a accruing new tights ‘of 
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oceupapey - -conferrdtt by its yyovisions. May the country at least 
be saved frota the cgnsequences of a longer persistence in this suicidal 
‘policy, by a general gecognition of its p¥icious effects, atid by the con~ 
sequent cessation of attempts to resist tlfé.natural progress of society ! 


CHAPTER VI, 
PEASANT RIGHTS IN BENGAB.. 


Ix the. preceding Chapters we have considered the bearing of 
the Code of 1793 on the rélations of landlord and tenant in 
Bengal, and have pointed out the motives which govern these re- 
lations in different stages of soviety, as well as the injurious effects of : 
“Act X. of 1859-in throwing society Lack. Before 'we offer suggestions 
for the amendment of Act X., however, we must frst ascertain exact+ 
ly the materials on which our legislation is to work, since Act X. it~ 
self is our warning that the best intended, legislation, unsupported by | 
‘such knowledge, works in a manner directly opposed to the wishes 





of its framers. 
What were the actual peasant rights i in Bengal both at the} perpe- 
tual settlement and up to Aet X.? This lies at the root of the subs : 
ject, as being the natural development of the existing progress of 
society, and as such “the surest guide to our future legislation, The 
answer will also enable us to meet the arguments of those who carinot. | 
deny, our abstract of the Code of 1793 and ot the subsequent judicial 
interpretation, but who resist the inevitable conclusion by saying that 
some rights of occupancy have, notwithstanding, ali along existed and 
been claimed by the Bengal peasant, and that therefore the mere 
silence of the Code of 1793 onthe subject is not conclusive as 
to the rights of the peasantry. -Comments have also been made 
‘to the effect, that the Code of 1793 ‘meant by the general: “term - 
Khoodkast any occupancy rights, which might afterwards, be found 
to exist, and which the despatch of the Court of Directors ot 
20th September 1792 said “were not and could not then be ascer- 
tained,” and that the Code consequently was so framed as to leave 
peasant rights for future recognition when the Revenue oftieers should 
he able to discover them. Lt¥ie also said that the permanent settles. 
~ment of Bengal deprived the Government of any further interest in 
the Bengal land tevures, and tat consequently the officials - never ‘ 
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made any furtber inquiries as to the peasant’ 3 rights in Bengal. Such 
undoubtedly has been the official theory of late years, and particularly 
since Holf Mackenzie’s Act, @s applied in the” North Western Pro- 
vines, had led to the diachvery and to the reeord of peasant rights 
there. The inference therefore arose that similar peasant rights had 
all along existed in Bengal, and that inference was, as we have shown, 
first judicially recognized in 1856 and then legislatively enacted by 
Act X. of 1859. As this argument of the hidden rights of the Ben. 
gal peasants will no doubt bear strongly on any. alteration of Act 
X., we shail first of all consider what degree of truth’ may underlia 
it, 

The first point that naturally excites wonder is that if such rights 
really existed as then acknowledged facts, previous to the Code of 1792, 
tiere should be auy doubt about them. If the French were’ to con- 
quer England and Iveland and then enquire as to our landed tenures, ° 
there could be no doubt that they would immediately discover the - 
rights of copyhold tenants in England, and the tenant right of the 
north of Ireland. But if philanthropists among them were to contend’, 
‘that the land did not of right belong to the present English and Trishi# 
landlords, but to the peasantry, because the Saxon Franklin had been 
deprived of his rights by the Norman conqueror and because the Celtic 
landowner had been. unjustly ejected by Strongbow’s followers, by the 
Euglish “of the Pale, and by the Crown grantees under the Tuglors and” 
the Stuarts, no doubt the French would have much difficulty in asver- 
taining whether these rights did or did not exist. They would of 
course find plenty of claimants both in Ireland and in some parts of 
England, who would loudly proclaim, and in some cases even prove, 
their. ancestors’ proprietary holdings, and who would be discreetly 
silent as to the means by which those holdings, or at least the pro- 
prietary right therein, had passed to their present landlords. Some 
Cynic mjght perhaps object, that if the rights claimed were mor e, or 
Sther, than mere rights of property which by one means or another 
had passed to the present landlords, these rights would at Jeast have a 
name and some late recognition in ‘the public. life of the people whose 
conquest had just been effected, and that if actually existing there could 

. be no doubt about the fact and no difticulty. in ascertaining if. - 

Now this was exactly the case in Bengal before the perpetual set- 

tlemen}. Mr, Grant and the other supporters of the peasaut’s right 
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tobe declared the Andowner instead of the Zemindar, set up the same 
antiquated claims on behalf of tae Bengal peasant. They were obliged 
to admit that, in thw actual state of ghivss as we found them, such 
rights were at least*dormant if not obsolete, but this of course was 
attributed to the usurpation of the Zemin gars. The East India,Com- 
pany was urged by them to'act on claims of right instead of on exist- 
ing facts, and to declare the peasants of Bengal the landowners, dis- 
missing the Zemindars, whom they called fax Collectors, with some. __ 
pecuniary compensation. A policy of the same kind was initiated in» 
Oudh by Lord Dalbousie on the annexation of that country, when his 
‘officials began ripping up titles and taking the land from its actual 
possessors to restore it to claimants, alleging that they or their an- 
cestors had been wrongfully dispossessed. As the time of this change 
¢in’ Oudh was favorable to revolt, the rebellion broke out there with - 
the completeness and, unanimity which we all remember, and was 
only stayed by Lord Canning’s proclamationsof a general confiscation, 
and by the Oudh’ leaders being informed that this was merely a 
- Ineans of setting the progeedings of Lord Dalhousie’s revenue officers 
aside, and of thus restoring the estate to the actual possessors at the 
time of the annexation. Since this has been carried out and the 
country has been remade into large landlord estates, Oudh has not 
only been peaceful but is one of the most rapidly progressive of our 
Indian ‘provinces. on oe 
,. Bat+Lord Cornwallis, backed by Lord Teignmouth then Mr. Shore, 
and by his other eminent followers, was toogvise to act on antiquated 
claims instead of on existing facts, and therefore he made the Ze-~ 
mindars landowners instead of the peasants, while at the same time 
he recognised such rights in the peasantry as had an actual existence 
and a name. Although the Court of Directors, in deciding between 
the supporters of the peasantry and the supporters of the Zemindars 
as landowners, might say that the rights of the ryots “ were not and 
could not then be ascertained,” there is no reason toelieve that 
Lord ‘Cornwallis and his supporters had any doubts as to their then 
- existing rights, whatever opinion might be entertained as to the 
former rights of which they had been deprived during the 800 years 
of the Mussulman conquest., The existing rights: thgn*claimed were 
all comprised under the two heads of ‘Khoodkast ryot and Pykast 
ryot, and, till Act X. of 1859, neither ryot nor Zemindar in Bengal 


(.40 ) 


knew of any other ryot tenure than some form of ose or other of these 
two generic terms. ‘Till the perpetual settlemenf the officials in Ben~ 
gal performed for Government mach the sameduties as a Dewan or 
Head Steward now ‘does for the Zemindar Jatdowner, and to them 
those terms, with all the ixzidents attaching thereto, must have been 
much more familiar, than they could possibly be to the later officials 
who only dealt with the _Zemindar, and the expression of whose ig- 
norance culminated in the doctrine that a Khoodkast ryot’s tenure - 
grow. wee : : in” Lago 
Our contention «is not as to what may have been or what. 
even probably were the rights of the peasantry 800 years ago,’ 
but as to what were their actual, effective and recognized rights 
in 1793. We contend’ that, although the Code of 1793 is wisely. 
silent as to any theoretical and obsolete rights in the peasantry oft 
. Bengal then set up for them by Mr. Grant and his- supporters, 
it. deals with all the.actual, known rights then practically own- 
ed by, them. These were known by the framers of the Code of 
1793,:as well as by the whole native population of Bengal, only as 
some farm of either Khoodkast or Pykast ryot tenure. The various 
forms of local holding bore many names and differed in many 1es- 
pects; but whether each of such forms came under the head Khood- 
kast ryot or Pykast ryot, depended on certain invariable attributes 
and carried with it certain acknowledged rights.. The distinction 
depended on whether. the ryot resided on his holding or nof? The 
Landlord’s object was to get permanent tenants on whose conti« 
nued: cultivation he could rely, and whose attacliment to their homes 
would prevent their deserting his property, whenever his increasing 
. demands, based on the increasing prosperity and abundance of money 
in the neighbourhood, gave them an opportunity of getting better 
terms elsewhere. There was also the coljateral object of, by this 
means, getting even at first’a somewhat higher rent in the aggregate, - 
for the rentcharged on the portion of the Holding occupied as Bastoo 
- or ‘Homestead was always higher per acre than the cultivation rent of 
the other portions of the land,’ ‘To obtain the security of permanent _ 
cultivation by permanent residence, the custom had grown up of grant. 
ing to such resident cultivator an indefeasible right to his holding so 
long as he paid the stipulated rents and continued to reside personally 
‘on his holding, This was the Khoodkast syot tenure where the ad... 
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vantage of fixity te, he peasant was made to correspond with the 
landlord’s. security by the tendat’s continued residence and cultiva< 
tion, and to cease with the tenant’s recoval. Under this tenure the 
peasant had no power of underletting or@therwise aienating any por<_ 
tion of his landlord’s land in his oceupatiffu, ‘but mercly had a perma- 
nency as long as he afforded to his landlord » corresponding security 
by his continued residence and cultivation. 

Attached to this double residence and cultivatign were the Bastoo 
or Homestead rent and the various other cultivation rents for the 
separate portions of the holding fitted for different crops. In each 
case however, whether of a Khoodkast resident cultivator with a 
permanent tenure or of a Pykast non-resident cultivator whose tenure 
was only at will or for the term of his lease, these different rents, 
@hether for residence and numerous kinds of cultivation, or only for nu- 
merous kinds of cultivation without residence, were all totalled in the 
landlord’s books, and the receipt given only for the lump sum. Thus 

"ig did not appear from the receipt held by the tenant whether he was 
a Khoodkast ryot with a spermanent tenure or a Pykast ryot with 
only @ temporary tenure. The real nature of his tenure was*ascer-- 

_ tainable by the entries in his landlord's books, and by the palpable 
fact of his residence on his holding, and was of course well known to 
the whole neighbourhood of peasants. This will be better understood 
by reference to the series of Zemindary papers for one estate which 
are in thé Appendix. : 

The first is the .Chitta or Field Book of théestate, preceded by the 
map, showing the division of the estate into forty lots, and giving 
the name of the occupant of each lot, its position with respect to the 

_ other lots, its length, its breadth, its superficial area and the sort of 
land of which it is composed. The superficial area in each page is 
added up at the bottom, and the total of each page again summaried 
into heads reproducing the same total. 

This is followed by the Ekjai Chita or aggregate of the Field Booly 
showing first the aggregate of each of the four pages of the Field 
Book which are then added together into totals, aud followed by the 
total of the estate showing that arid the totals of the agzregate of 
each page of the Field Book to torrespond. . ° me 

This is followed by the Khuttien or Ledger setting forth under the 

; name of each tenant the numbei% of the lots in his occupation, the - 
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measured area of each lot and the kinds of landg 3 tomposing each lot, 
the areas. of the lots in his oecupattin being totalled at bottom and 
shown to correspond, with tig totals of the different kinds. The dif- 
ferent pages of the ledger gre then summaried in the Ekwal or total 
aggregate of land in eaclit tenant’s holding in the estate, and the 
aggregate shown to correspond both in the entire area and in the par- 
ticular sorts of land with the area before shown in the Ekjai Chitta 
oraggregate areacof the: lots. 

Having thus doubly specified the particulars of each holding in the » 
estate, the next paper isthe Jummabundee or particulars of rent of 
different tenants on‘ the estate. ‘This sets forth, under the name 
‘of each Tenant, the particulars and area of his holding with the rate 
of rent. per Beegah for each different sort of land in his occupation, 
and then the amount payable by him for the area of each sort hel 
by him. This is followed by the Jumma Wasil Bakee, or Rent Roll * 
of, the estate, shewing each tenant's naine, the area of his holding, 
the yearly rent payable by him as abstracted from, the Jummabundee, 
the amount. paid, the balance due, interest thereon, total receivable 
for last year, the amount’ collected, the rent for the current year, 
and the final balanee due for last year and for this, : 

Now from these papers it, is easy to gees which are Khoodkast 
Ryots and which are not. ¥ 

The Hhwal, or aggregate holdings of ak: tenant, shows, ‘that all 
: bat one of the ten ryots in this estate’s papers hold Homesteads, and 
the Chitta or Field Book shows that certain among the 40 lots are 
the Family Houses of the different ryots. 

. All these. ten therefore, except Ram Doss who has no Homestead, 
are Khoodkast ryots, though a question might arise with regard to 
Ram Paul,, whose Homestead is entered in the Field Book as “Lot 
No. 7. Holding of Ram Paul, Family House of his under-tenant. Ram« 
Hurry Doss.” According to this he would have forfeited his perma- 
pent sright by ceasing to. be a personal: resident, but in the happy- : 
go-lucky way. the natives mariage sthese things, no doubt as Idng as 
by some one continuing to reside there the Landlord-ensures the gon= 
tinnance of his cultivation, he cares not to look farther. 

“But as a Question of right this was tite clear and undoubted: all over 
Bengal and Behar, that wh herever the-ryot settled and set up his house=. 
hold gods on his landjord’s land, which he cultivated, there he had a 
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permanent indefeasile Khoodkast holding so long as he continued to 
reside, and to pay Homestead tent as well as cultivation rent accord- 
ing to his Tease, of greording to the ulus] rate in the neighbourhood, 
This holding was of equal force and permanence the first day of its 
existence as after 50 years, and had iMeif nothing whatever’to do 
with lapse of time, prescription, length of possession or any other 
question depending on such considerations: It depended solely on 
the ‘grant of the landlord according to the custom. of the country 
wisely making the tenant’s interest in such holding-co-extensive with 
the landlord’s advantage. * 
© On the other hand it was equally clear and. undoubted all over. 
Bengal and Behar, that wherever the ryot did not set up his house- 
jhold gods on his landlord’s land, there the enstom of the country gave 
‘im no claim whatever to his holding beyond the terms of his lease, 
"ot, if he had no lease, beyond his landlord’s will. It was equally clear | 
that in Bengal.and Behar at least, till Act X. was passed, there was - 
“nomore idea that any lapse of time could alter or enlarge thig Py- 
kast' interest, than there tiow exists any such idea in England as to | 
tenancies at will or tenancies from year to year acquiring any extra. 
force from lapse of time or from long continuance. of possession. In 
fact the idea was to the Bengalee mind absurd. How could any 
lapse of time change a Pykast or non-resident holding into a Khood-. 
kast or resident holding, the only holding according to his ideas that ~ 
could confer a permaneney of title in the holder ? na 
Of course it- was but in a few cases, wheth® Khoodkast or Pykast, ; 
that the ryot had an- actual Igase. The various Regulations re-- 
; quiring landlards always’ to give leases had always come to nothing 
against the enormous number of ryots and the general ideas of the 
people: But whether there were a lease or not was:immaterial, for 
the. permavency of the teuure, or its mere temporary character, de- 
pended on the plain, palpable and incontrovertible fact—did he or did 
he-not reside on hisholdingP =. : 2 
On the other hand the Pykast ryot’s tenure had no conditions of 
either personal residence or personal eultivation attached to it, and con. 
ferred no right of permanent holding whatever. A Pykast ryot as such. 
“owas always liable to. be evictet by his landlord, though? according to. 
the eustom in most parts of the country, as long as he remained he 
* gould only be made to pay the rafe usual in the neighbaurhood.’ The, 
. ¥F2 
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. Pykast ryot, in whatever of the various forms. of Pykast holdings 
known by different. names in differen’ parts of. the country he might 
hold, made no pretence evén*to any permanence of holding, except 
so far as he could geta Jtase from his landlord either for a term ot 
from ‘generation to generatitn. In either of these cases his’ tenure re- | 
mained a Pykast tenure, but became of course good for -the term of 
lease. He could then underlet it, or sell it, or deal with it as he ° 
pleased, which wis never in the power of the Khoodkast ryot to do, 

-'as bis perpetual holding by virtue of his tenure was strictly condi- 
tional on his personal residence and personal cultivation, - E 

The only, other form of peasant holding in Benga! was what was 
galled Lackraj or rent-free.. This not unlikely was one of the oldest 
peasant tenures in the country, as where the family of the original 

"first occupant of unowned land had continued to cultivate thetr 
ancestral acres without acknowledgment of a superior, this would 
naturally be the form their holding would assume. But this form 
‘had’ also been lavyely made-as gifts to inferiors, and as all such gifts , 
‘were. invalid according to the practice of the Mussulman Government, 
we continued the prohibition, and in 1793 arinulled all such holdings 
as had not, been recognised by our predecessors. Fhe number of | 
these valid holdings paying. no rent is also comparatively so small 

that they need hardly be taken into account, and, like the petty \ 
yeomen ‘freeholds of England, they do not.affect thé question of land- 
lord and tenant. : . 7 

Now this agrarian knowledge, so new to our English officiais of 
this day, though familiar to every Native peasant, was A. B.C. to’ 
the framers of the Code of 1793 and also to their opponents, between 
whom the only question was whether these Khoodkast double rents 

“and Pykast single rents, formerly paid to the Zemindars merely for 

-transmission to the Mussulman Governnient; should be made fixed 

for ever, aud taus the property in the land be vested in the ryots ; 

8r, whether. these rents should be allowed to remain as they were, mostly 
depending upon the usual rate of rent in the neighbonrhood; and 
the amount payable to Government by the Zemindar, instead of des 
pending cn’ his collections from the ryots, should: be fixéd at one- 

-sum ,for ever, thus vesting the property in the land in the Zemindar. 

As far as we are aware there was ‘no suggestion on. either side as 

to any rights of occupancy in the ryot. The question was as to 
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who was. most entigled to the new right of property about to be coz- 
ferred by the Government. The liabilities, the duties, and the rights 
of the Khoodkast rydts and of the Pytrast ryots are assumed as com- 
mon kuowledge all through the. -arguitent. The question was only 
whether, from the known and existing stafe of things, there was more 
xeason to believe that the ryots had been the real landowners robbed.‘ 
of their property by the Zemindars, or the Zemindars had been the real 
landowners robbed of their rights by the MussulmaneGovernment, We 
are therefore clearly of opinion that the expression in the letter of 
the Court of Directors, that the rights of the ryots are not and can« 
not at present be ascertained, referred to the rights of property claim~ 
ed for them, and. not at all to the existing rights attaching to their 
tenures as either Khoodkast or Pykast ryots, and whieh could no 
“nore be unknown to the Civil Servants of those days than to the 
manager. of any Zemindar at the present day. es mS 
So much was this general knowledge assumed that, while it un- - 
derlies the whole Code of 1798, a stranger in 1868 could not gather ; 
“it plainly from any of the expressions of the Code, though the exis- 
tence of such knowledge is incidentally shown two years later by Re- ” 
gulation 51 of 1795 for the province of Penares. Section X. speci- 
fies the different rights of the ryots in Khoodkast and Pykast hold< 
ings, viz..that the Khoodkast ryots, as long as they are Khoodkast 
or resident and cultivating on the same landlord’s property and there- 
fore paying two rents, have permanent rights and are not liable to 
be. evicted; but that Pykast ryots, though™only liable to pay the 
“pergunnah rate of rent, as. long as they are allowed by their land- 
lords to remain, have no right#beyond the terms of their leases, whea 
it is at the option of the landlord to renew the lease or to eject thé 
ryot. 


‘We say, therefore, advisedly that the rights and incidents of each 
of these kinds of ryot holdings, under one or other of whizh generte 
terms every Bengal ryot holding comes, by whatever name it may 
be called, were well known to the framers of the Code of 1793, and 
that such rights and liabilities were intended to be thereby dealt 
with according to the existing custom of the country, ‘his shows 
that, even at that time, society in Bengal had passed into the third 
or landlord stage. Rights of ogeupancy existed, but only as the ac- 
knowledged incidents of a particular tenure, which it was wholly in 
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the landlord’s power to give or to refuse, and, éxcept as under that 
tenure the relations of landlord and‘ tenant in Bengal in.1793 were 
exactly the same as they hate been in Englang for 200 years, The 
Code merely consented to the custom, which was simply that every 
ryot who lived op the lakd he cultivated had a permanent tenure, 
as long as he and his. descendants paid the usual rents and complied 
with the double condition - of. actual residence and actual cultiva- 
tion; and that every ryot who did not so live had no right beyond 
the. term of his lease or the will of bis landlord, . but was also free 
of all conditions. “These very sensible tenures involved the only right 
of occupancy to which the Bengal ryot has ever laid claim, at least 
since our rule in Bengal. Wherever he has set up his household gods 
on his holding, and pays a residency rent as weil as the different: 
cultivation rents, there he claims and insists on his legal right o! 

occupancy, even if his tenure first began. yesterday. Wherever he 
does not live on the spot and pays rent only for cultivation, there, 
till Act X. gave him an advantage he never before dreamt of, he 
always acknowledged his Jandiord’s absolute right to eject him at 
the expiry of his term, but of. course urged, as any English farmer 
would, his long holding as a moral claim for his landlord’s considera-- 
tion and for a renewal of his lease, : 

' The important, most important, difference between this old cus- 
tomary right of occupancy and that given by Act X:, is that-in the 
‘former case it was at the landlord's option to create new conditional . 
rights of occupancy or Tot, whereas under Act X. unconditional rights- 
of occupancy grow up daily against him all over his estate, and fileh 
his property from him bit by Dit. This difference is of paramoun$ 
importance in the pregress of society, So long as the landowner desired 
to attract hands to his estate, he was obliged to make Khoodkast 
ryot tenures, but-as soon as his estate was well enough peopled he 
then let dis land only on Pykast ryot tenures. Thus he conferred 
dccupaney rights or not according to,the requirements of the estate, 
and to the condition of the labour market, while the consequence was 
the improvement and extension of cultivation.”’ But what occupancy. 
rights existe] were derived from’ him and did nob grow adversely, 
to him, and therefore did not lead to contest as the oceupaney rights 
under Act X. have done. The very ryots for whose benefit Act X. 
was passed have in many cases been made sufferers by it, for the 
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old well-known ovcippancy: rights enjoyed by their fathers and them- 
selves: were entirely changed by the occapaucy and other clauses of 
Act X. of 1859. ‘Tyle Khoodkast ryo@ was deprived of the permas. 
nency of his tenure till he had been L&years in possession, and was 
relieved froma all the former conditions €f.that tenure; The Pykast- 
ryot who had been 12 years in possession had a permanent tenure 
granted him, which neither he nor his landlord hadscontemplated, ° 
and which if his landlord could bave foreseen he weuld certainly not 
have allowed him to acquire. And lastly these new rights were 
conferred: in ‘terms which purported to be only the ratification of | 
old rights, and thus had a retrospective effect, in every case in which 
the landlord had not had the supernatural foresight to insert in his 
deaie clauses against an unknown’ and awimaginable acquirement of 
4 right by 12 years’ compen : 





CHAPTER VEL 
 THE-PRUE LAW OF LANDLORD AND TENANT: 
“ir real occupancy rights of the Bengal Peasants, and the real re- 
' lations between them and their landlords, have been shown, iharking : 
_ distinctly the stage to which society in Bengal had attained before 
the incongruous operation of Act X.. -It now remains to consider the 
principles on which Act X. should be etiended, for the interests of 
both the Tyot and the landowner. : : : be 
his will depend on whether it is te be mace a general law of land- 
lord and. tenant for all India, which is mucl™ needed, or merely a law 
for Bengal.. The existing Act, though made for Bengal, is much better 
suited to the districts of Madras and Bombay or to the North Western 
Provinces, to which it‘has been extended, In Madras the. rent for 
éach field is fixed for ever, and the old Government tenant is solely en. 
titled to it whether he cultivates or not, In Bombay the same ryot- _ 
warree tenure exists, though there the rent is fixed for only 30 years. 
In the North-Western Provinces the rent is similarly fixed for 80 
years, and the particular kind of oceupancy rights by lapse of time in 
‘tended to be confirmed by Act X. has really existed for many years in 
these Provinces, though it never éxisted in Bengal. Ig Bombay, 
Madras, and the North Westefn Provinces too, where Government i is- 
: the real laudlord, Peasant rights do nut excite, for self-evident reasons, 
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‘he: same ‘contest between the Government laudlord. and its peasant 
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tenants, as between the private landlords of Bengal. and their peasant. 
tenauts. We may doubt whether thése peasant rights in the North, 
West do not” bear a charactet/of general equality and absence of dis-, 
tinctive privileges more in atzordance with European than with native: 
ideas ; and therefore we mily suspect that, as in Bombay and Madras, | 
the evisu form of peasant tenure is rather due to the English offi. 
cials who settled those ryotwarree and joint village communities, than™ 
to the natural growth of native custome, . But, even if this be so, it 
only strengthens those rights, as conceded by the Government landlord « 
against itself, and we should be the last to urge the Government land- 

’ lord to withdraw any such concessions on its own property. We only 

: contest the right of the Government to force private landlords to con- : 
cede similar interests to their peasant tenants, where certainly no. neh 
interests had any existence before Act X. + af ons & 
“In both the Government property extending over’ the greater ae ¢ 
of India, and ia the private properties covering Bengal, Oudh, and . 
some otber ‘parts of, India, as well as interspersed with the Governs . 
ment properties all over Hindoostan, some*general law of landlord and 
tenant i is much required, in a form to aid the progress of society which 
‘is being: now rapidly evolved by Railways and other powerful agencies 
from the old, stationary condition of things. The peasants in. the 
ryotwarree and village settlement districts are fast refusing to.continue 
the Bevtian condition of cultivating proprietor, whieh Anglo-Indians 
insist on maintaining is their proper.and happiest state. The high 
prices of Cotton and ottlier staples are fast raising the produce of land, 
whose rent te Government is fixed either for ever.or for a long period, 
into sufficient for more than one family’s sustenanee. And so soon as 
that occurs, the ryot with whom that rent was so fixed at once makes 
himself a peasant landlord:with a tenant under him ; and no man will 
less understand any attempt to curtail his absolute property over the 
Jand, .or will more firmly resist any claim to limit his” right to exact 
such -rent as he pleases, to put on such other pressure as suits him, as 
well as to change at will the tenant thus subject to his caprices, ° For 
these new peasant landlords and their new tenants, as well as for the’ 
old landowners and their-tenants throughout India, one common law, ° 
but adapting itself to the varying condition of each district, i is much” 
‘needed, : > 

This general law, we think, shoild. deal only with the relations of 
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Jandlord and “tenant in the state of absolute: landlord ‘property, to 
which the larger p 53 of Bengal had attained before Act X. and to” 
which all other pare of India are ndw rapidly tending. Another 
exceptional Jaw of landlord. andgtenant Mhould at the same time be 
“passed for the more backward stages of shiety, where rights exist in 
the tenants not derived from the landlord. And means should be 
provided for facilitating the gradual change of backward districts un- 
‘der the exceptional law, into forward districts undef the general law, 
according as the progress of sotiety leads naturally to that change. 

Our meaning will perhaps be best understood by an English ana- 
logy... The general law of landlord and tenant in England is applied 
to the freehold estates of private landowners whose absolute and sole 
power over their estates is acknowledged, and the exercise of whose 
undoubted rights of raising the rent at will, and of evicting all te- 
nants at’ the end of their term, is maintained unquestioned, whether 
such rights be exercised arbitrarily. or with consideration for old te- 
nants. But there is also an exceptional law of landlord and tenant 
for the more backward stages of copyhold tenures in private Manors. 
There the tenants have rights as against their landlord, which dese 
cend from the feudal stage of society, and the landlord has feudal 
claims on and powers over his tenants; which competing rights and 
powers are recognized by the Courts of Justice, but can only be ex- 
‘ercised in the feudal tribunals of the Manor Courts. The law of 
change from the more backward to the more forward stage of society 
waa first facilitated, and has of late years been enforced, by a series 
of Enfranchisement Acts, the effeot of which -is to oblige the Lord 
of the Manor and the copyhold tenant to divide the land hereto- 
fore in the possession of the copyhold tenant, according to the res- 
pective preponderance of their conflicting interests in the land, regu«° | 
Jated by the local custom of the particular Manor; and to make the —_ 
former Lord of the Manor and the former copyhold tenant uncontrol- 
Jed freehold owner of the portion of land thus allotted, to each. This- 
division is now enforced in England, on the economic ground that 

~ conflicting and independent rights of landlord and tenant in the same 
soil are alike injurious to the sharers and to the public, and.that itis . 
better for all concerned that eath should be absolute master of half . 
than a conflicting-sharer in the whole. - 
: This is the analogy. we would apply to India and to every rented 
- G 
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oe 
estate therein, whether belonging to Government, to large landowners, 
or to peasaut landlords.. We would make a general law applicable to 
every tenant’s holding, whete the Jandlord’s Bkoperty in the soil was 
absolute and the tenant led ‘no permanent rights either adverse to, 
or given him by, his landjord. We would make an exceptional law 
applicable ‘to every holding where the tenant either. had rights not 
derived from. his landlord, or had permanent, rights given‘him by his 
landlord and adserse to hig landlord’s absolute power over the land ; 
and we.would give either landlord or tenant of every holding itnder 
the exceptional law the power of foreing @ division of that holding, 
each becoming the absolute owner under the general law of the por- 
tion of the holding allotted té him. : we coer: 
We. would give the absolute landlord under the general law uncon- 
- trolled power of raising the rent at will and of summarily evictinty 
his tenant .on. the expiry of his term, a3 well as sumamary*power of 
_ recovering his rent by distraint, but would deprive him of all feudal 
power whatever over his tenant. His remedies would then all lie ous 
. of. Court, and. his tenants without rights must either agree to his 
‘terms or go elsewhere. This would only recognize the general right 
over his property claimed by every peasant landlord, and now willing- 
ly conceded to him though grudged. to the large landowner ; but it 
would relieve the peasant landlord’s tenant from the hardest part of his 
burden by removing his peasant landlord’s constant authoritative su- 
pervision, and by giving him, the real ryot deserving of pity, some. 
‘Protection from the <petty meddling “of his village tyrant, The 
landlord’s own -self-interest, whether he were peasant proprietor or 
large landowner, would be ample security against. his exercising his 
mere power of fixing the rent and of choosing his tenant in a man- 
ner, to drive the peasantry from his estate; and shért of that the 
fullest exercise of those rights would be for the public weal, as we 
formerly showed had been the case in Great Britain. ge faces 
+ We Would limit the landlord’s claim for rent from tenants of hold- 
ings under the exceptional Jaw to. one-fourth of the produce, with 
such customary feudal powers, as existed in Bengal before Act X. for 
ascertaining and-realizing that proportion. We would make all such 
existing hoflings permanent withous reference to the lapse of time, 
and would give power to the landlord to create at will, but only by 
registration, new holdings of this @scepticnal character, and permanent 
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from their ereation,ybuf would prevent any new rights of this kind 
growing up against Joe landlord by limitation or prescription, Thus 
holdings also as the attributes would be fixed, 
the only question for. the Courts would fy whether the holdings came 
under the general or the exceptional law. And finally we would 
enable either landlord or tenant of an exceptional holding to force the 
other to enfranchise, by having their respective interests in the hold- 


. 
ing valued, “and by dividing the land accordingly, or by the one buy-. 
ing out the other. 


in these exceptiona’ 


By these means all the land not under exceptional holdings, would 

be under tlie ‘absolute control of the person most interested in its 
improvement. The land under excéptional holdings, where conflict: .. 
Ang rights in the same soil naturally retard its improvement,.would be 
divided and would pass under the general law’as soon as the progress 
of society made the separate and absolute ownership of half preferable 
to a controlled and conflicting interest, in. the whole. And yet, 
until. that. stage of society. was attained, and so long as.the landlord’s 
interests required it, he would still“make exceptional holdings, which 
in a backward state are almost indispensable to the first settlement of 
waste Jand and to the clearing of jungle, though in a more advanced 
stage the conflicting interests therein lead to contest and prevent im. 
provement. The natural progress of society, and the change from 
the excéptional to the general law of landlord and tenant, would un- - 
der this system be further promoted, by theYeudal power of the land- 
Jord over the tenant ceasing with the destruction of the exceptional 
holding,. and the new-and absolute landlord’s right of property in the 
former tenant beginning from the division of his former controlled 
though protefted tenure. 


Such are the considerations we would suggest to the reflections of. 
those entrusted with the responsible duty of regulating the future 
landed progress of India. - But we will also, before we close this sub- 
ject, submit to them in the concluding Chapter certain axioms which 

. =we consider govern these questions, and the reception or rejection of 
which have, in the present state of society in India, a gras importance: 
in determining the future Jaded relations on which must depend 

“the rapid progress and prosperity, or the slow growth and consequeng 
waste of wealth, of agricultural buntries, 

G2 
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CHAPTER VIII: 


THE PRINCIPLES GOVERNING THE: RELATION OF 
LANDLGRD AND TENANT. 


"Tax confusion of ideas sown by the enactment of the oceupancy 
and the criterion of rent clauses of Act X. requires that public atten- 
tion should be recalled to some of the axioms which govern all treat- 
ment of the question of landlord and tenant. : 
The axioms of land-tenures, like those of other branches of political 
economy, express only the certain and unavoidable results of the mo=: 
tives by which men’s actions are governed; whether we hold that 
these motives, as inherent in our nature, must be the best for the ends: 
we are appointed to carry ut, or whether we still nourish the amiable 
belief that we can better these ends, and still attempt to divert the 
motives of men and to regulate the march of events by Act of Par- 
Jiament. These axioms, based of course on the laws of political eco- 
nomy, may be charged with selfishness as their basis; and exalted 
principles of disinterested benevolence, the greatest good of the 
greatest number, and a preference of public to private interests, ean | 
easily be descanted on as what ought to guide the State in fixing the 
velation of landlords to their tenants, To this there is one plain 
answer, that whatever high motives the State may choose to inculeate,. 
it cannot alter human-nature. Motives of self-interest are the only 
ones which will govern the business relations of men, whether with 
regard to land or other ‘Objects of desire. Laws aiming at more than 
this only transfer, like Act X., from the. superior to the inferior the 
exclusive privilege of availing himself of benefits from the wants of 
others, But in whatever hands that privilege is left, the same mo- 
tives will alone operate between those who let and take land, as rule 
the mutual conduct of those who sell and buy beef or bread. We 
have learnt to see that the greatest good of the greatest number not 
only would not be promoted by the distribution of bread and beef, 
either gratuitously or ‘at: forcibly reduced prices, but that, as in the 
ease of the Lancashire operatives, feeding men except by the produce 
and at the ate of their own labour inevitably and speedily leads to 
demoralization, and to the direct injury hot only of thepublic but above 
all of the very objects of charity proposed to the benefited. But we find. 
a difficulty in opening our eyes to thé same conclusions in the matter 








of land. Let us ‘ss whether the same laws are-not as inevitabl 








and. as beneficial in ghe one case asin the other. 9 
“The first’ axifm’ which seems’ t® arise ‘from the history of lan 
“tenures in various countries, is the fallacy of thinking that to raise 
* the rentris oppression. . It is mere propey, It is just or unjust, it is. 
aright or a theft, aecording to where the property is placed, but itean 
never | be: oppression. It is because our philanthropical notions, nob 
in India corrected by personal interest in our officials, have encouraged” 
the idea} that the perpetual settlement. of Bengal was a mistake, and 
that the property which ought. of right to haye belonged tothe pea~ 
“pant was thereby wrongly given to the -Zemindar, that) the notion of 
* Oppression has been attached to. raising the rent. We show this.con- 
clasively by not-attaching any idea of oppression to the peasant’s deal 
ings with the land in his holding. We ggy, there justly that itis 
open? to-him ‘to: do what he likes with his own, and that if he prefers 
_ Jetting: it! to. personally cultivating. it, he is free to do.so. . We add 
/  tiiab-hiswchoics: between cultivating and letting will probably depend 
on’ the térms: he'can get ;that -if he asks too much, those who,do nog 
like his’ price will go where they cap get-the land they. want theaper, 
leaving him no’ option. but to cultivate.it himself ;, but that ther is 
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flo’reagon why: he should, take less from A. than Bawould: gives: In 
all: this ‘we only’express'the idea that the property inthe land really: 
belongs’ +to,the peasant. Now if the property .be either entirely or - 
pro. tanio in. the peasant, it is not;only, unjust. but) a, thefé in the 
“Pemindar to. take. so, much of /his property* from him.as is measured 
by. the afise insrent. But if, the. whole, property in the soil, whether 
rightly of wrongly, was.given by the Government to. the Zemindar 
70, years. ago, it seems equally unjust and can hardly be legs a direc ; 
Jy unjustifiable: taking away of so much of the Zemindar's propert 


a 


sto / forbid -his gaising, the rents to what he pleases or to what he can 


get- in open market. In either case it is mot oppression, but ‘a mere. 


“ question. of « property, which, in. this. land of indefinite sitb-infeuda- 


eis 


tions and ever lengthening lines of middlemen, car not perhaps be 


fined better» than.as a right. to increase the rent paid one from below, 
z ESB is Seay [Seid pig ie-o- As Pye 

without.avliability to.one’s own, payments. above being increased.” 

‘This Indian fallacy, that .raising the rent is opprenston” instead 


: ? 
of a mere synonym for property, a 





is exactly like. the old European 
fallacy about. corn, andthe prejadice against a landowner raising his 
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rent seems ag unreasonable as the former prejudice against those who 
raised the price of bread. In the last century even our Judges of 
Assize used to inveigh to. thelécal Grand Turxs against the fore« 
stallers. and’ regraters,. who &ad bought up all the corn and would 
not aeil it tothe people eten at highly increased rates. This was 
stigmatized as oppression of the worst kind ; they were charged with. 
starving the poor, and if England had been under a despotic, pater- 
nal, Government no doubt laws would have been passed confiscating 
the corn merchant’s property, and really starving the people by’ 
" obliging the holders to sell grain below its market value or not to 
sell it at all. But as English laws were made by men who, even 
when mistaken, hada personal and. instinctive respect for the rights 
of property, the corn factors were allowed to benefit their country, 
by holding on till the qise of prices attracted supplies from other’ 
quarters, with no worse punishment than. the general execration of 
their countrymen. The ‘same ignorance of the beneficent working of 
politico-economical laws led many of the North-West Civilians to 
propose, in the famine of 1860-61, that the Bunniahs should be 
obliged*to open their stores and to sell at fixed prices. Lord Cans 
ning was wiser than his servants, and expressly forbade any such 
suicidal interference. with the laws-of snpply and demand ; thus set 
curing to the famine districts the large imports of food attracted 
from other districts. by the high prices, and thus. more effectually 
opening the local Bunniah’s stores at reasonable rates than any offi. 
cial order could have doné: * i ae 
This fallacy as to corn is now exploded among all Englishmen with 
any pretence to be statesmen, but Act X. shows that the exactly 
similar fallacy as to land still reigns supreme among Anglo-Indians. 
We concede that in a fully cultivated country, like England, where 
land by its limited extent becomes-a virtual. monopoly, tise of price 
eannot bring fresh land into the market for cultivation, Even there, 
however, it” works in the. same manner, sending the surplus popula- 
tion to earn increased comforts in new countries like America and 
Australia, where fresh land is thus brought into the labour market. 
But in a country like India, one-third of whose fertile surface only: 
asks the aid 6f man to pass from a wilderness into a garden, nothing 
is more certain, than that the. rise of land rent leads to large cultiva-_ 
_ tion of waste lands. For this reasou few things could be more in- 
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juridus to the whe’ people, than legislative attemps to keep down 
the market rate atgwhich larfd will let. Every landlord who raises 
-his rent not only enffroes industry instead of idleness on his tenantry ; 
not only secures: their. gaining extra pyofit as well as his getting ex~ 
tra rent; but leads directly to other sAndowners cultivating’ their 
wastes, and thus finding extra employment by dispersion and by im 
proved cultivation for the thickly crowded people, whose competition 
‘in -small:spots sinks the means of all to starvation paint. 

While such is the general undeniable law, by which absolute Iand- 
lord property and the raising of rents to the standard of the market 
rate, beyond which no man ean raise them, work for the general good, 
we admit that where the customs of a country and the ignorance of 
its people have given a deleterious joint property in the same land to 

Alandlord and tenant, such customs must noé be violently infringed. 
Existing rights were wisely respected by the great framers of the 
Code of 1793, and if the restrictions of the Code, against the further 
cretition of. similar deleterious joint ownersbips, sinned like Act X. 
against ‘the wise rule. of Jeaving the regulation of men’s affairs to be 
settled by their interests, it sinved at least in furtherance off instead 
of in opposition to, the progress of society. But though the rate of 
progress, depending on the increase and extension of knowledge and 
of ecivilising education, ought not to be forced on beyond the wishes 
of the people, by the rulers whose more advanced thought shows them’ 
the advantages of systems more in accordance with the Jaws of poli- 
tical economy, still less ought the rulers Sf such countries to be'as 
unwise as the, people. And still less ought they te throw back so-" 
ciety by giving new occupancy rights by lapse of'time, and by thus’ 
creating a perpetualincrease and accession of such deleterious joint 
ownerships over districts, which even the ignorance of the ruled has 
already carried beyond that point of progress. : 

IL. -The second axiom shown by the operation o {, Act X: as ‘well 
as by the principles of political economy, is the fallacy “of any fair 
and equitable rate of rent except the market rate. Land like every- 
thing else.is worth what it will fetch, and that is determined by a 
variety of causes which adjust the market rate with a njcety no hu- 
man ingenuity can imitate. More than the market rfte no man can 
get for his land ; less than the market rate is anything but fair or 
equitable to the owner of the dand, and is an indulgence pro tanto to 
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the tenant, or e gifs to him of ao much of the ptoperty in the find, 
_ If the market rate is, say, half the gross produede'and the landowner 
lets his land to a tenant permanently. for one (quarter of the gross 
. produce, he simply gives the tenant the difference and makes him. 
a joint owner with his lanckord of the profits. It may be necessary 
for the landowner to do this, to bring people to clear and settle his 
estate, but the option ought to be left with him to make such hold- 
ings, instead of allowing them to grow up against him ; and wher. 
ever such do not exist, no attempt should be made to regulate the 
amount of rent by official decisions as to what is fair and equitable, 
but the landlord and tenant should be absolutely uncontrolled on this 
point. . Be ae 
The landlord will not ask more from A. than he can get from’B., and 
if A. will not give that be should be directed to go elsewhere. TLand- 
lords have no wish to drive tenants from their estates ; on the con- 
trary they have the strongest interest to keep them there, exeept 
when, as under Act X., their so doing transfers their estates, bit by 
bit, from their own sole and exclusive property, into a joint property 
between*themselves and their former tenants. But, under Act X,, it 
is often worth while to take less from B., an outside stranger, than 
A. the old tenant will give, for the danger of retaining the old tenant 
is made great by the occupancy clauses, and he is consequently put 
at a disadvantage by the exceptional legislation in his favour, unless: 
the property has been sufficiently transferred to him by the occupancy 
clauses to enable him to“set his landlord at defiance, An attempt is 
made by Act X. to settle this question of rent, by requiring a lease - 
in every case, bué though leases for a term of years should be en< 
couraged, this is not to be done by vague legislative directions to all 
landlords to give pottahs, nor by tenant suits for pottahs,.the former - 
of which are inoperative and the latter unjust to the landowner, but 
by giving to the landlord who has a Kubooliut, or counterpart lease ° 
from the tenant for a term, advantages in speed and effectiveness for .. 
the recovery of his rent, which are denied to the landlord who prefers 
keeping his tenants as tenants ab will, | 
Il, The, third and last axiom, which seems to flow from the 
former two, is’ that all legislative attempts to interfere between the 
owner of land and those who wish to cultivate that land are necessari- 
Jy futile for that purpose, and only “effective te transfer the proper- 
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“ty in the land. Act X. attempted to interfere in this manner be- 
tween the landlord find the eultivator,. Its only real operation has 
‘been, to make may of the former .cultivators joint owners. with 
their former landlords, and to introduge, under the old ryots as 
peasunt landlords, a new sct of cultivgors on terms quite catside — 
the Act. Should we be weak enough to maintain Act X. so as 
gradually to extend the paternal ‘guardianship of growing ocet- 
* pancy. clauses and fair and equitable rents to these new cultivating 
sub-tenants of the former tenants, we should only thereby repeat the 
same operation. We should only thereby farther curtail the absclute | 
ownership given to the Zemindar by the Code of 1793, take from the 
ryots joint ownership with the Zemindar given by Act X., and make 
over*what these two lose to the new cultivating pet as a third sharer. 
vHe would of course, as soon as possible, again create a new sub-sub-te- 
nant. to himself on the principles of political economy, free from the 
philanthropical but impracticable restraint of fair and equitable rates of 
rent, and for 12 years also uninjured by the operation of the oceu- ~ 
pancy clauses. eats. hy 2, 
For these several reasons we trust that the occupancy chuses of 
Act X. of 1859. will be speedily repealed, that their injurious opera- 
tion in favour of the former cultivators may not be allowed gradually. 
to extend to the new cultivating undertenants ‘of the former eulti- 
vators, and then unto their sub-sub-tenants, and so ad infinitum, 
Let thuse peasants who have established their rights of occupancy. 
under Act X., and those Khoodkast ryots Whom it has released from 
the former conditions of their tenure, enjoy in peace what they have 
hus had given them out of the landowner’s: property. But, as we 
_ value the prosperity of India, let us stop its further action of adding, 
every 12 years, a new Jink to the ever lengthening chain of idle and 
‘useless middlemen, whithout capital, without knowledge, and without 
industry, the deteriorating type of a deteriorating society. Let us free ~ 
the natural actions and relations of men with regard to lund from all 
restraint, as we have freed transit and commerce from the shackles they _ 
formerly bore. Let us respect landed as well as other kinds of pro- 
perty, and leave the proprietor to deal with it as he pleases, even 
at the risk of his offending our moral sensibilities. Let ‘us teach the 
peasantry to respect the Landlord’s absolute right of property 
, Sat. 
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as we respect and maintain all real and praper rights. in them.- 
Let us support the real old customary rights of ihe peasants, without 
inventing new rights for thewi equally uneall®y for and injurious. 
Instead of setting yp the ryots against their landlord’s rights of 
property and removing thaw from landlord’s control before their con. 

' dition of society attains the stage where such control ceases of itself, 
let us teach the ignorant, and of late much deluded, peasantry of , 

; Bengal that we sre firmly determined to maintain’ their landlord’s 
_vights against them, and to enforce peace and submission on their part, 
and the dangers of all kinds created by Act X. may yet pasa away 
with but slight injury. whe te, 

Let us then pass measures suited for both the more backward and © 
"more, forward stages of Indian land tenure, in accordance with the 
“Jaws of political economy, and in help of the natural progress of< 
Society and of the new influences now acting on Indian life. If but 
left free, it is easy to foresee but would be difficult to exaggerate 
the. glorious future of material, social and moral improvement now | 
dawning on this splendid empire. Unless we curb them by ill- 
advised" restrictions, the great resources of the Indian soil will every 
day be made more largely available for the relief of England’s wants 
and for the welfare of India; while England will daily more richly ° 
repay these material ‘supplies, not only with material returns, but 
‘with the golden rain of her many influences for the moral and social 
yegeneration of her children in the East. ~ us i. wis 

All this is involved in; and can only be achieved by, the natural 
progress of society, as. directed in accordance with the laws by which 
“men are moved to action. The most important of these is the law of 
; necessity by which men are incited to labour,and it matters not that, in 
Opposition to the modern theories of equality, the very elements of our 
nature create one man’s necessity from another man’s selfish assertion | 
of unequal and exceptional rights. Adam Smith revealed to men the 
law that labour is the price of all things, and the experience of ages 
shows that the labour of the many must progressively be more and more 
applied to the benefit of the few, whose selfish interests again react. to’. 
promote increased industry with larger comforts in the many. oe 


Most thinkisg men have no doubt occasionally questioned why 
man should not have had his wants supplied by nature without la-. 
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es . 
‘pour; why he shovfd not, likg the beasts of the field, have beer pro- © 
vided with unbougye clothing ; and why he should not, like thera,. 
have had a perpeti&l feast spread ont for him over the face of the 
earth. The Garden of Eden made this the dream of the earliest ages ; 
and the punishment, that man should ext his bread in the sweat of his 
brow, shows a like early recognition of God’s laws, without the-pereep- 
“tion that those laws were given in mercy. It is only lately, as the 
more advanced dwellers on this earth are passing from the youth into 
the manhood of knowledge, that the deepest thinkers have taught us 
to realize the fact that this divine law of labour is the very element of 
progress, the one condition by which.alone we are gradually raising 
soul, mind and body more and more above the Jevel of the beasts that, 
perish, The better we yealise this fact, the more widely we contems 
plate the ultimate operation of the motives implanted in ‘our hearts, 
s0 much the more do we see that personal interests, whose first selfish 
régults are summarised in the rules of political economy, have a wider 
range than our intentions, and confer blessings on others beyond our 
thoughts; and so much the more do we humbly and unresistingly bow 
to the dictates of a‘wisdom beyond ovr comprehension, altfiough its 
real character appears to be just opening to our pereeption. 

It ia in the firm belief that these laws, and these alone,-can work 
to good, and to the real good cf none more than the poor and ignorant, | 
that we eall attention tothem. It isin the conviction that the pro~ 
grees of society, as it pleases God to diregt it, is not only inevitable 
but beneficial, that we question the right of man to retard it by 
puny efforts of well meant put narrow and injurious legislation. And 
jb is because the miracle of our acquisition and retention of India por< 
tends, as we believe, the gradual awakening of all Asia to a higher. 
life and to a. purer faith, that we appeal to those in whose hands the 
destinies of India are placed, to remove all restrictions from. the 
free action of. natural laws in the landed relations ; since, in an Agri- 
cultural country, these are what soonest bring home to the largest 
masses new ideas and ‘the desire of progress following fast on the first 
sense of change. nS 
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CHAPTER Ix, 
THE LAST DECISION OF THE BENGAL HIGH COURT oN 


. THE LAW OF Panpiorp AND TENANT. 


Sivegx writing the preceding Chapters, the Chief Justice and two. 
Judges of the High Court of Bengal have delivered an important de- 
cision, the substance of which will be found in the Appendix,* under 
Act X..of 1859. The: decision was given on appeal from the Addi- 
tional Judge of Nuddea, Mr. Elphinstone Jackson, now himself a 
Judge of the High Court. In the first suit Mr. Jackson reversed the 
decision of the lower Court, and decreed a smaller sum than the native 
jadge. On the first appeal the Chief Justice condemned the principle 
of Mr. Jackson’s judgment, declared that under Act X. of 1859 the’ 
rent of an occupancy tenant should be increased, on cause shewn, to a, 
fair and equitable amount absolutely, and not proportionally to the in- 
crease of the value of produce; expressed $he-opinion that one rupee | 
a biggan was a fair rent ; and remanded the case for re-settlement on | 
the absolutely fair. and equitable principle. Mr. E. Jackson thereupon 
deereed Zess than on the first oceasion, and disfigured his judgment 
by unjudicial remarks and an assumption of extra-judicial power. 
Again the case was ‘appealed by Mr. Hills, but, utterly worn out by 
litigation, he asked for such a decision, however unjust to himself, as 
would not necessitate a‘remand to Courts where political economy 
seems to be as little respected as law or judicial dignity. 

The Judgment of the High Court is one of vaat importance. . The 
most violent partisan on’ either side is silenced by the fact that Jus- 
“tice Sumbonath, the only native Judge; Justice Kemp, confessedly the 
most able of the Judges who are familiar with Lower Bengal; and the 
Chief Justice, have been ‘unanimous in the decision. Experience, law and, 
political economy have all united, as far.as Act X, would allow them, in. 
the judgment. ‘Then the plaintiff, Mr. Hills, is a landlord whose motives 
no one, save the Additional Judge, bas ever ventured to question,. 
and whose character for liberality stands so high that Sir John Grant 
publicly enlogived him when the indigo disturbances were at their 
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weakness or condetmhed his folly. As the High Court remarks, even: 
if Mr, Hills meant t@ remit part of his tenants’ rent as a consideration | 
for sowing ‘indigo, for which he offered twice the price of any other 
planter, there is nothing immoral or leg i in such an intention. But 
such was not Mr. Hills’ object§. © 2 0 8 

“Phe native journals, in their remarks on the ‘award of one rupee of 
rent per biggah, or an increase of 104 annas, as harSh‘and oppressive, : 
shew, as great ignorance ‘of the facts ,of the ease and of political 
economy as the Additional Judge whose statement they echo, In the, 


height, and the =f violent of his brother landlords sneeved at his . 


first place the raising of rent is‘no more.a hardship to ‘the tenant, 
than the rise in the price of rice, or wheat, or shoes, if the causes are 
fimilar. Rent is property, vested in the landlord by the State seventy. 
years ago, and not taken from him altogether even by Act X. A 
fair rate of rent rising with the progress of society as it is affected 
by the growth of wealth, is a boon to the individual tenant, by pre- 
venting him “from suck. idleness as ruins the Assamese, and from 
such oppressive under- letting of his holding as is the eustom of 
thee Khoodkast tenant whose rent is fixed. The fair rise “of rent 
moreover extends cultivation, brings waste lands under the plough and 
so adds to -the general wealth aud prosperity of all’ classes: Nor 
can it be asserted that sixteen annas a biggah, or even nineteen to 
which the Court declared Mr. Hills entitled, is too much. The lands 
jn question were half a century ago coverad with jungle, and aban- 
““doned to the wild boar. Mr, Hills, with his hired labourers, brought 
them under cultivation, he settled these labourers upon them at the 
trifling rent of 54 annas a biggah, and suddenly, when he had return- 
ed to England ta ‘end his gays, in one hour Act X. declared that 
every labourer who had squatted on the. same Jand for twelve years 
could not be removed if he paid the market rate of rent, but gave no 
facilities to the landlord for securing that rate, The increase from 
_53 to sixteen anrias is no mpre oppressive than in the parallel case of 
waste land,- which is worth nothing till cleared and for a few years 
aftér clearance, but when covered with tea, ag is now the case at Dar~ 
jeeling, yields an enormous. rental. All that the High Court has al- 
lowed Mr. Hills is only ten annas eight pie out of a proved increase 
of fifty-two annas. The land ig Mr. Hills’, and the Court says to the 
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cultivator of it—‘give the landlord less than apsixth of the increase. 
of your gross proceeds—we allow you the red! for the extra cost 
of the-cultivation.’ Who believes that the tduant is not a greater 
gainer by this than he ouglts to be PAs the Court put it—a tenant, 
“who, if the Permanent Settlement had not been carried into effect, 
would probably have been allowed for the out-goings of one biggah 
sum not exceeding one-half of: the gross produce thereof, and woulg 
have had to payhe other half to the Government as revenue, cannot 
be said to be over-assessed when he is allowed to retain at least five. 
sixths of the gross proceeds for his labour and profits on capital, and 
called upon to pay something less than the other one-sixth as rent to 
the zemindar who has been declared to be the proprietor of the soil 
and who has to pay the Government revenue out of his rent.” Be- 
fore the perpetual settlement, Mr. Shore telis us, the tenant paid one. 
half of the produce’ of his labour, and Mr, Grant asserted the right of 
the State, from philanthropic motives, to only one-fourth. ~~ 
The great principle of the High Court's decision, to which we have 
alluded as new, is contained in the following sentence. “The ryot 
contends that a share of the net profits ought to have been reserved 
for him, that: he, being a ryot possessing a right.of occupancy, had an 
interest in the land. ~ The present case is that of a ryot having a 
mere right of occupancy, and not a right to hold at a fixed rate of 
rent. It is a mistake to suppose that such a ryot has any interest in 
the Jand which gives him, right to a share of the rent. He has mere+ 
» ¥ @ right to occupy the land in preference to any other tenant, so long as 
he pays*a fair and equitable rent.” Again ;—“ He may or may not, ac- 
_ cording to circumstances, be entitled, on account of increased expendi- 
ture, to a share of the increase of prqceeds, but he. is not entitled to 
@ share of the net proceeds or rent of the land.” To a large extent this 
removes from Act X. the objections we have brought against it, on 
" the ground of equity under Lord Cornwallis’ code, and of political 
economy as obstructing the progress of society. An Oceupaney thus 
differs from a Ron-oceupaney tenant in having the preference to the 
land on which he has squatted for twelve years, at the market rate. 
The landloml, like the baker, nas a commodity to sell for one rupee 
=he gives his oldest customers the preference, but if they decline. to 
buy they cannot object to another purchaser taking their place. . This : 
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Goes not affect the’ Khoodkast tenant. who sits for ever at a fixed rent, ~~ 
nor the Lakraj hoiier who- sits, rent-free. °. These are the classes 
whose - rights Lord §Uornwallis and the Court of Directors desired to 
protect. With all others, till 1859 gave%twelve years squatters a right 
of occupancy, it was expressly declaredby Section 52 of Regulation 
VIII. of 1793,. that the proprietor is to deal “iu whatever manner 
he may think proper,” subject to the provision of respecting old leases 
for not more than 10 years and giving new ones. * While the Sudder 
Judges of 1856 created a growing right of twelve years occupancy, 
“the statesmen of 1793 would not allow a landlord to grant a longer 
lease than ten years, that he might have the power of reviewing his 
rents every decade, The: communistie wrong of the twelve years 
“occupancy has now been modified as far as it is possible to do so, by 
‘the declaration of the High Court that it involves mérely a preference ; 
given to the old tenant to hold at the market rate. 3 ; 
We need not say with what pleasure'we see.the highest authority 
“in the country endorsing all:we have said of Act X. and calling for 
“reform ;—“ It is not for us in this place to comment upon t the acts 
of the legislature or to suggest amendment of the Jaw. We have 
merely to administer it as we find it. But we think that we may 
fairly point to this case as an example of the difficulties which have 
been created by some of the provisions of Act X. of 1859, and of the 
vast amount, of litigation, harassing both to land-owners and ryots, 
which must necessarily arise unless that ct be amended.” © This 
was the complaint of the tenantry of Kishnaghur lately,* regarding 
an Act passed by. misguided philanthropists .in their favour.» All are 
-ndw agreed—landlord and tenant, legislature and judge, revenue offi- 
cers and outside spectator—that the Act is evil, and has done an: 
amount of wrong for which’ they were not prepared.. The High Court’s 
decision will only. modify the wrong; it may possibly add to: the li- 
tigation. A native paper remarks that it has given satisfaction to 
neither landlord nor tenant, but does not see that all Acts which set 
class against class and ignorantly interfere with the laws of society, 
will inevitably sow discord, ending in ruin and perhaps revolt, The 
Act can ‘only be amended by its total abolition. The occupancy 
elauses are as unjust to property, as the rules for decreeing enhanee~. 
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ment of rent are impracticable in the 1 midst of aditigious population, 
and when administered by judges: who groan u}der their own inabi- 
> lity to decide cases which ought to be left to bhe mutual interests 
‘of landlord and tenant. Respecting all Khoodkast tenures, and even 
all occupancy rights alread} registered by Jitigation, let the Indian 
Government, like the English, declare that landlord and tenant shall, 
in. Bengal as in Ireland, be as completely left alone ag the seller and 
the buyer of bread. 
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CHITTA OR FIELD BOOK OF MOUZA HURREEPORD, PURGUNNAH RAMPORE, 
ZILLAH HOOGHLY,@HE PROPERTY OF BABOO CHUNDER , 
; aint CBHOWDRY. ; 


12th Maugh 1265 B. §. : 2 : : : 
. Length. ‘ Breadth, , Superficial, Sort.” 





é area, 

Measurement: commenced from the North : 

Eastern corner of the Estate. South of - 

the boundary Pepul Tree and West of 

the boundary Line, : , 
No. 1,—Hotding of Komul Pant B.C. BO. B.C, rs 

His Fauily House 1.0 0 10 @ 10 Homestead. 
No. 2,—Sonth of the same . 
* Holding of ditto 0 10 0 10 0 5 Compound, 


Last of this is the boundary Line—South, land of Rampaut: : 


No, 3-—West of the same 


Holding of ditto 20 1.0 2 © Low Jand fit - 
. for paddy, 
No. 4.—East of the samo 
Holding of Ram Paul Z o 3 o°s @ 23 Grass for 


~, thatching. 
East of this is the boundary Line. 


“> 
No. 5.South of the same 


Holding of ditto . ial 5 1 6 1 & Sugar-cane, 


East’ of this is the boundary Line, ; 


No. 6.—South of the same 
ifelding of ditto ‘ 3 0 1 90° $ 0 Garden, 
No. 7,—Kast of the same 
Holding of ditto : e . ‘ 
amily House of his under-tenant Ram ‘ 
. Hurry Dass o 8 o 6 0 2 Homestead, 
orth of the same . 


bg of Chand Sirkar - cane as) “0.15 18 High land fit 
7 ar : oe far Cereals, 








° 


East of this is the boundary Line.’ 





7 194 
Homesteads _ o 2 
Corpound ~ 0 6 . 

i Garden 8 0 
7 Sugar-cane 165 
High land for Cereals. @ 

Grass for thatching 6 gt 

Low land tit for paddy 2 0 


ay 
ra 
s 
od 
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Length. Breadth, Superficial Sort. 
c area, 
N 9.—Holding of Chand ‘S¥kar . B.C. B.C. ~ BG 
Sais amily Tiouse Se o 10 o le 0 5 Homestead. 
No. 10.—South Eastern corner of same oo 3 
Holding of ditto 1 oo 104 ¥ 0 Cotton. 
TS ee wy. 
East of this is the boundary Line. ' 
No, 11.—Hoilding of ditto ad 170 * 10 1 10 Low land fit 
re : ve : for paddy. 
East of this is the boundary Line. 
Noy 73 West of the same : 
Holding of Nujjy Sheik 1-6 10 10 Bamboo. 
No. 13.—Holding of ditto : 
a Family House ow 0 10 © 6 Homestead, 
No, 14.—Kast of the same J pts 
Holding of ditto 2 0 1 6 + 2 & Jute, 


Bast of this is the boundary Line. 


No. 15.—South of the same =~ - - a 


Holding of ditto a) 9.19 2 9 Lowland fit 
7 . a 7 : . for paddy 
7 East“of this is the boundary Line, oe . : 


No. 16.--Holding of Doolal Manjece sf 
‘His Family House 10 1 0 1 0 Homestead, 
East of this is the boundary Trine—South boundary Droia. 


0. 17. _—W est of the samo 


Niiotding of ditto ‘ a0, Aa 0 . 1-9 Compound. 


South-of this the boundary Line, 


‘No, 18,—East of the same 
* Holding of ditto » 2 6 1 0 1 0 Garden, ¢ 


- .. . East of this is the boundary Tine. 


gig? a : wot 


wore 
ocatom 





e 








| Sem een 


a 
i 
i 
1 
rle 


No. 19.—West of the same 


Holding of Ram 


Dass . 


No, 20.—West of the same 


Holding of ditto 


. 
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. [ 

Length. ‘ Breadtiy “Superficial Sort: 
.. Bf ares, : 

B. 6 BO BO: 

210 6-2 0 6 0 Low land fit 


for paddy. 


South of this ts the boundary Drain. 


2 0 1.0» 2 0 Hightena ne 
£ for Cereals, 


South and West of this is the boundary Line. 


No. 91.—North of the same 


Holding of ditto 


‘No. 22,-—East of the same 


Trolding of ditto 


No, 23.—North of the same 
Holding of Sham Mundle 
No, 24.—Hast of the samo 


Holding of ditto 


No. 25.—North of the same 


Holding of ditto 


No. 26.—Bast of the same 


Holding of ditto 


No. 27.—East of the samo _ 


Holding of Radhanauth Ghose 


No. 28.—East of the same 


Holding of ditto 
No. 29. 





‘Holding of ditto 
‘West of the same 


Holding of Nazer Mundle 


No. 32.--North of ti 
Holding of ditto 


he same 









200 "0 18 110 Garden, 
“2 0 10 2 0 Sugarcane, 
i 6 }oo. 1 © Homestead. 
3 0 2 0° 6 6 Low land fit 
for paddy. 
West of this is the boundary Line. 
So a 
“ ro 0 Garden. 
200 1-0 .*° .2 © Grass — for 
< f ~ thatching. 
8 0 20 3 0 High land fit 
for Cereals, 
“20 10 . 2 0 Cotton. 
1 10 106 2°10 Homestead. 
2 6 0 16 0 15 Compound, 
loo 1 1 © Homestead, 
z 0 2 4-0 Eamboo. 
. 82 15* 
Sugar-cane 2 0 
Low land fof paddy ©; nH 6 
High Jand for Cereals 5 a 
Gardens... 3°10 
Homesteads = 3 10 
Grass for thatching 2 0 
Cotton oe - 2 0 
Compound 015 
Bamboo ., ae 40 
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Page 4. x 
Longth. Breadth, Superficial Sort, 
. area. 
B C. B.C. B. G 
ole 5» O 0 0. .5 Homesteads, 
cof Komal Paul too ” 10 1 0 Betel leaves, 
orth of the same - 
of Nazer Mundle 1-10 1 6 1 10 Garden, 
‘ast of the same 
*tialding of Nazer Mundie 106 : eg 1 0 Uneultura. 
S ble. 
2 
North of this is the boundary Line. 
No, 37.—West of the same : hes 
Holding of Panchoo Dhoba 2 0 10 2 0 Low land fit 
. for paddy, 
East of this is the boundary Line. 
No, 88.— West of the samo po 
Tiolding of ditto 110 1006 2 10 Uncultivat. 
: . a ed land, 
North of this is ate boundary Tine. 
% 39.--South er the same 
* Holding of di 10 {9 lo 0 10 Homestead. 
—West ot the same N 
Meislding of ditto 1 0 0 i: 1 0 May be ren- 
. . dered fit for 
. : cultivation, 


North of this is the boundary Line. 


West boundary Drain. 


Homesteads 





cee 0 15 
Bete! leaves 1 0 
Garden ane 1 10 
Unculturable 1 0 
Low land fit for ‘paddy 2 6 
Culturable . » 
May be rendered £ fit for cultiva: 

ey oe - Loo 
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Nos. of the 
Chitta, 

No. 16 

No. 17 

No. 18 


Nos, of the 
Chitta, 


No, 37 
No, 38 
No. 39 
No, 40 


Nos. of the 
Chitta. 


Nos. of the 
Chitta, 

No, 23 

No, 24 

No. 25 

No. 26 


Nos. of the 
Chitta. 





Nos, of the 
Chitta. 

No. 31 

‘No. 32 

No. 33 

No, 35 

No. 36 
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NUJJY SHEIK. * 




















Lar Bamboo. Homesteads. Jute. Low Jand 
measvd é fit for paddy. 
13 10 oa 00 06 
06 06 06 a6 00 
206 00 00 20 9 0 
20 008 vo 0 o@ 206 
5.6 10 06 -2.0 290 

DOOLAL MANJEE. P 
Land Homesteads, Compound. Garden, 
measured, ¥ 
10 0 0 00 
10 00 106 00 
10 0 0 00 16 
30 10 20 io 
PANCHOO DHOBA. 
Land Lowland + Land Homesteads.. May he ren- 
measured. fit for paddy. Culturable. dered fit for 
Cultivation. 
20 2 00 a0 0 6 
“1 0 0 110 oo 04 
010 00 oo O10 00 
10° 00 o°0 60 106 
5 0 20 110 010 20, 
RAM DASS. ; 
Land * Low land High land Garden. Sugar-cane, 
measured. fit for paddy. fit for Cereals. - 
5 4. 6 0 00 oo 0 0 
200 0 0 20 oo 0 0 
1M 08 00 110 oo 
20 00 oo 00 o 
w 10 5 0 20 110 20 
SHAM MUNDLE. 
Land Homesteads. Low land Garden. Grass for 
measured, fit for paddy. thatching. 
10 10 Ow0 0 oo 
6 0 00 60 o 0 oo 
106 oo 00 10 9 0 
20 oo. 00 00 20 
oo. 10 6 0 10 "20 
RaDHA NAUTH GHOSE. 
Land High land 
measured, fit for Cereals. Cotton, . Homesteads, Compound, 
30 30 oo 0 0 0 0 
20 0 6 20 oo. 00 
110 00 0 0 110 00 
015 oo 00) 0 0 01s 
75 30 20 110 015 
NAZER MUNDLE. 
Land Garden uncul+ 
measured. Homesteads. Bamboo. - turable. 
10 10 06 a9 00 
40 a9 40 00 00 
05 a5 9 6 a o 6 
Lio ao 0 0 Tio a0, 
10 0-0 a0 00 10> 
715 15 ao 139 lo 
ow 
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EKWAL, OR THE TOTAL OF LAND ACCORDING TO 7HE HOLDING 
OF EACH TENANT. 
= 
L EP. (2) 2 dele 
. isd 13ia{ ice? 3 3) gi 8 (Eo ]s 
Names off BLE) E|  faN [ee FA €| £./65 jese} 8 
Tenants, (2) 8)8(25é! 2 | 8 Si slel sigss| 2 
Es }2) 2/2 lp diss S| 8) s/ 314 #) 4 lees! 2 
SF S/ 2) EI eSS| =) 2) S| Ss 4] B lESles dl g 
& IRIS (oR F 1S/a]4ia is 7] g 8"|9°) 2 
B OBCp GB CB CBCB cine cB cs ceca da cao 
Komul Paul...| 3 15 1p 5:9 O12 O10 Glo olo 00 61 6/0 Glo ojo ofo © ofo 
Ram Paul ../ 4 93/0 29 gi3 O@ 610 Glo oF sfo 0:0 O10 939 alo oo 010 6 
Chand Sirkar| 310 ]0 Blo 9/0 Oj1 100 1531 ojo alo 0.0 0/0 0/0 60 a0 alo oO 
JNajiy Sheik...) 6 6/0 60 010 O12 10 Clo olo o2 6.0 o6 Of olo oo ole 9 
Doolal > Man- ' | 
jee 30 }1 Ol1 ofl 0]9 6/0 Glo oly 0 09 010 © |o oO O19 Olo ol 
Ram Dass \10 10 [0 019 0:1 30/5 0:2 Clo O12 910 O10 O10 O10 oo oo ole ol 
Sham Mundle/1o 012° O10 O12 O16 00 Oo Oo-010 00 ols 0 0 0/0 610 =o Oo 
Radha Nath ea baa 
Ghose _...| 7 5 (110/015 9 019 0/3 912 O70 10 00 of9 0 fo olo O10. 0'0 0! 
Najer Mundie] 715 |i 5,9 0,1 ld 010 O19 Glo 00 10 010 O74 Go oo. 01 of 
Panehoo Dho- (ok i . { 
ba --| 5 0 {0 10]0 0,0 {2 ol0 olo alo oe ee 910 O}o oO 1011 06 0 
“Total {60 404/612 018 [18 40/5 asla ols sf ofa of Bil ov wold aio 
we 
re ee 


J UMMABUNDER, OR PARTICULARS OF RENT OF MOWZA HURREEPORE, 
PERGUNNAH RAMPORE, ZILLAH HOOGHLY, PROPERTY OF BABOO 
~ . CHUNDER NAUTH CHOWDRY, ZEMINDAR. 


KOMUL PAUL, 

















Bigga, 
Homestead ow o owe on a ao 
Compoun aa oe one wee 
Yowtand fit for paddy sae. ow BO 
‘Betel leaves. on - 1 0 
& 38 15 
RAM PAUL, 
5 . Bigga, 
Grass for thatching on one o 2h 
Sugar-cane 3 ES 1 6 
Garden . we 3.0 
Homestead... sea on o 2 
- 4 
. CHAND SIRKAR. 
: Bigga. 
High land fit for Cereals ae O15 
Homestead Oo 5 
Cotton ... 14 
Low land fit for paddy 1 10 
: 38 


NUJJY SHEIK. 


Bamboo 
Homestead 
=< Suite 


Low land fit for paddy 











Rate. Rupees, 
@ 6s. 300 
» 4y 100 
” ” 4006 
» 105° 10 0 6 

“1 00 

Rate, Rupees 
@ 1Re. alg 
» 34 0312 
» By a9 0 
» 6a 096 

add 6 

ta, Rupees, 

@1 8Rs, ‘12200 
» GO, 180 
oS Oy 30 0 
2 04 300 
810 0 

Eate. * Bupees, 
@4 OBs. 40.0 
» 8 Oo, 1m 9g 
ui8y '3 06 
a2 0 400 


RW 9 


iow thud fit for paddy 

Heh land fit for Cereals 

‘Garden* tee : 

fugar-cane 
Wes 

ae 
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JUMMA WASIL BAKEE OF MOWZA HURRERPORE, PighGUNNAH RAMPORE, 
ZILLAH HOOGHLY—THE PROPERTY OF BABOO CLUNDER 
NAUTH CHOWDRY, FOR. 1802. « 
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i g § “ 

| Bs| - a: 

: ‘ os = =f S¢ 

Names, Py Z/se| es | = g [oe 

ag aed og 3S Ss Ee 
ge E15] B38 | 2 Shere ; 
BS = jz ER 3. 3 i 
‘i OV Sala: .) a} jl 
Komui Pauls .,.| 315118 otl~ 0 sala 0] 23 60 25-9 17 of SOB 091 Orlz. a 
Ram Paut [4 Oy Tk Is eo OF L808 16 146, 15 ol 34 “o) 1 8) 114 6,0 1s eft oo 
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THE GREAT RENT CASE. 


3 : (Beforethe Hor’ ble Sir-Barnes Peacock, Kt., Chief Justice, and the Hon'ble P, B 
' Kemp and Sumbonath Pundit, Puisne Judges.) ; 


ON the 2nd instant Sir Barnes Peacock, C. J., delivered judgment: in a special 

_ appeal under Act X. of 1859 trom a decision passed by Mr. Elphinstone J: ackson, 

Additional, Judge of Nuddea, dated the 26th January, 1863, modi ying a. decree 

of Moulvee Etazad Hossein Khan Bahadoor, Deputy Collector -of that district,. 
dated 2ist December, 1861. ss 

Mr, James Hills (plaintiff,) sppelant, vs. Ishur Ghose (defendant) réspondent. 
Mr. Doyne, Hr. Woodroffe ane Mr.Minjfeld, for appellant: Mr. R, E. Twidale, for 
respondent. 

“The plaintiff seeks to recover rent at an enhanced rate for twenty-one big- 
gahs, two cottahs of land for the year 1260. ‘The ground upon which enhance- 
ment, is claimed is, that the valto of the produce has inercased judcpendenily of, 
the agency or the expense of the.ryot.. The.rent formerly paid was at the race 
of five annas four pie per biggah. Upon the first trial’ of the ease in appeal 
before the Adilitional Judge of. Nuddea, he found that’ the value of the produce 
of the metan Jands had doubled, and that. the plaintiff was entitled to double 
the, former rental. The Judge, consequently, fixed tho. amount of rent at ten, 
annas eight pie per biggah. The deeree came before the High Court upon! 
special appeal, and wo: held that the rent was not-neecssarily to bo increased in 
the same proportion as that in which the valuc of the. produce had increased, and’ 
in that proportion only; but that it-ought to be enhanced to a fair and 
equitablo rate not exceeding one rupee per biggah, the amount claimed by tho 
plaintiff, and not excecding the amount of the old rent with tle whole or such 
portion of the increase added to it as would render it fair-and equitable. -The * 
Judge has uvw fixed the rate at nine annas a bigguh. He has found that on a 
cultivation of sixteen biggahs the average gross proceeds amount to Rs. 148, and 
the out-goings to Rs. 135. The difference, mnonnting to Rs. 13, he takes ag the 
rent of twenty-three biggshs to allow for. fallow and the inequality of the two 






: ipt ps 
the nine a ‘a biggal’, the amount ‘fixed. GF ey 
The following iNenneneee fixed for decision in the lower Conri 
yalue of produce had mereased, and if so, to what oxtent; and under 
tances ; and whether there’ was reasonably ground for couch i¢ 
crease would be permanent? “2.—Whethey, looking to the costs of 
mand all out-goings comnéeted with the produce, the plaintiffs dema 
rhpee spay aie svas* fair‘and equitable; and if not, what was a fair 
equitable: of rent for defendant's motan. lands 2” As tothe’ finst ist 
learned Additional Judge says:—* 1 have already recorded my opinion at the 
yalue of produce has increased, and it remains to consider wyether such incre 
has heen permanent up to this time, and whether it may be expected to. continue) 
in. fature*yearg., ‘Ehers are two distinct descriptions of crops obtained from the, 
3 in. défondant’s village :—First, the single dhan crops; secondly, the double: 
sdhiuy-and eold-weather crops.’ Rak Doites ab Gok ay, CAG sate neh 
After | ining in detail the judgment of the Lower Court and the o 
‘advanced by both partics, the Chief Justice came toy he decision . 
‘ont-goings, instead of amounting to Rs. 135, will amount tosonly 1 
the net’ out‘turn; instead of bemg Rs. 13, Rs. 28. This sum, ifttaken: 
wsicad. of Ra: 13 as the rent of 23 biggahs, gives Rs. 1 5 insteadof nine annas’ 
* Jijie rent per biggah. ~The sums which we allow as out-goings ae :— 3 


Ist. Wagesof ryot, 
Additional labour, ee Bs 
anid bollocks; =. hat 
: ae on, Talf, the above sam at 50 per cout, for half. 
ar, as allowed by the Judge, , * 
Seed; 3 ere vi ; 

* Sum deducted from. interest on stock as allowed by the 
Judge on account of a house for the ryot, but whieh 
cannot be wholly disallowed in this case without re- 

‘mandi to.asceriain whether’ it, should be added to: 
Tiiterest on’ stock ds allowed by Judge at 50 per cent 
fiftor dedneting Rs. 7-8 included-on account of allow- = ¥ 
- ance for a house in the Rs. 86-8 allowed. by ‘the : 
: ee gy 290) 


Judge, s 
Rs. 120. 8:5 -% 


Te fi consequence of the risks contemplated, the proceeds of sixteen bigguhs), 
should, be: diminished to the: extent of 10 per-cent., the gros’ proceeds would» 
amount in round numbers to Rs. 133 instead of Rs. 148. If Rs. 27-8 be de~ 
(ueted on acconnt of rent from that sam, tHero would’ remain a sum Of” 

105-8 to cover the, ont-goings. That sum would. be sufficient’ to cover allithe+ 
out-goings except “interest: on stock at 50 percent. But if the rate of interest: 
on. stock were reduced’'to 25 per cenit., instead ‘of being allowed by 1s 01 
cotint of. ont-goings, it would be reduced from Rs, 29 to Rs. 14-8,,and the out-— 
goings would then amount to Rs. 105-8 instead of Rs. 120, and the balatice 

* of gross proceeds, after deducting the Rs. 27:8’ on account’ of rent, wouldsbe 
“qual to” the ontsgoings reduced by allowing 25 jnsteadof 50 per cent: for in- 
pe stock. —'The interest allowed in that case “the rate of 25 per 

e sufficient to” give 12 per cent. profit.on cay expended, (a rate 
rvs rate of i wand 13 per cent. for renéwal of stocks’ - 
f ; intended. to be provided against by the allowance one 
the Jvdge- on” aeceunt: of- risk, should happen; the ryot wouldsreteive on: 
sapital. inyested ya profit at the rate of'12 per cent., and also 18 per cent. for're- 
cuewal of stoek.=Onthe other Hand, if the, loss should not happen he would 
: : oe. 





“C7609 


gct 37 per ceut. profit cn’ capital and 13 . 
place his stock. Surely, then, he cannot be cntitled, -at the expense of the 
Jand-owner, to. the sum allowed by tho Judgo Tor risk, ‘when the only risk to 

be incurred ia that he may possibly get only 25 per. cent. instond of 50 por, 
cent. on the capital employed. -We camnot took to the fact that the ryot is ¢on- 

‘ducting the -business with borrowed capital. «If 

make snch a bargain with the meahajun as will : 
.profita of the capital the risk which is ran by go employing it, If the ryot 

maxes.an improvident bargain with the mahajan and consents to bear the risk 

whilst the mahajun is to receive interest for his money at the rate of 37 per 


cent. the land-ownsr onght not to suffer on ‘that account -by being -allowed 
a lower rate of: rent. But the .mahajnn, ae 


per cent. for wear and tear, or tore. 


he is obliged to borrow he must: 
throw upon him who receives the 





'§ injured by rains or other casualties, aud 
to repay the capital with 87 per cent. in reon. gal liability of 
such @ person as the ryot is found to be, to pay the money whether the cropa 
ail or not, oven if anchbe the strict terms of his contract with the mahajun, is» 
merely nominal, and canpot be considered by the mahajun offany value. It ig - 
‘Rot materia) to determine in this case whethor the eum of Rs. 28, according to, 
tho first calculation which we have made, or the sum of Rs. 27-8 according tu 
the last calcalation, should be allowed to the lanid-owner as rent for the twenty” 
throe biggahs ‘of land; ‘either of these sums would give him an amount of rent: 
exeeeding what -he asks. “The last ealculation was made rather for the purpose. 
of showing ‘the correctness of the first; accerding to cither‘of the calculations 
‘the rent would amount Rs.-1-3 a bigrah, without taking fractions of an anna. 
Wo think that that amount is a fair tate of rent for the matan lands and that 
the plaintiff is entitled to have’ the reng for thematan lands held by the defen. 
, dant enhanced to one rupee per biggah. This is less than ono-sixth of the gross” 
“proceads, and allows him only ten annas eight pie out of the Rs. 3-4 increase per | 
biggah ; the remainder of sich increase, amounting to Rs. 2-9-4, being allo 





to tho tenant on account of out-goings,”” 
~The Additional Judge, says—“ I am convinced that the rate in question—thit 
is, nine annas a biggah, will fall hard upon no ryot; the smallest farmer will bo 
ablo to pay it; the poorest ryob will not be injured by it. 1 do'not-inean to 
jay down that the latter class of ryots might not pay a higher rate. “But the 
plaintiff, Mr. Hills, has male no distinction whatever ; andy therefore, on hiy 
general evidence, I can only declare a general rate-which will include-all ryots.” 
Lhe. rate of rent which the landlord has a right by law. to demand docs not, 
depend. upon the size of the holding or the circumstances of the ryot. What. 
isa fair and equitable rate for one ryot for lands of a similar description and 
with similar advantages in the same neighbourhood, mast also be fhir and equita- 
bio for another, so far as the Jandowner is concerned, No such distinctions 
“were made ‘when the government assessed the land-tax and received the revenue 
“through the zemindars, and no such distinctions ought to be made now. +4 « 
An the other judgment to which we have referred, the Judge says, My firm 
conviction is that such a rent as one rupeé per biggah is more than the ryot 


ean pay.” Further in the jndgment now under cousideration, he says, “Ag 
to the rate of one rupee. per big: imuiediate im- 








iggah, my impression is that its 
position would at once drive the ryots from their homes or pla 
mercy of. Mr. Hills, who would grant ‘them remission of rent 
ment to sow. Indigo.” Wo confess tht we. de not feel any apprehension that 
tho rent of one rupee per bigeah. is too high or more than the ryot can pay, 
ov that tho imposition of it will dvivé them from their homes. Looking at the 
simportance of the case,. we -haye given it our most. careful attention, and we 
havo no reason to believe that our décision wil) impose any hardship npon the 
ryots. But even if, unfortunately, we’ had come’ to acdlifferent conclusion, we 
shenld have been boun 


id to administer the law. withont regard to consequenges, 





1e Bios i, whereas,-f01 b 
“proportion af oue-balt of the prvdoog BY thei a: 
th reference to the:feyenus assessments says— form a ¢ 
the ivéight of the assessment upon. the country , orally, wo 0 
/po ‘the following data :—First, a knowledge ‘of eit xctnally_ 
by the ryots compared with the -produce their labour ni 
counts of what the gemindars aud farmers collect, and-of tAcir payments to 
vernment; third, detailed” nccounts: of the alienated lands, showing the <i 
of. them, the , to whoni. they were granted, the dates'of the. grants, 
those: by swhom: they are: now held, in order to determiie how fara 
‘ ce.” All the. material part of the information is 0 
ie 


rocare it would Tequire much time and indefatigable r oh. But ; 
‘ectiain points connected with it which we ascertained, and these may 
nato adopt some probable-conclusion though less igertoin than’ what. 
information. wonld afford.” I believe that the ryots in Bengal are igoncrally 

in. proportion: of one-half of the produce of their labour, and’ we must, thi 

dmit thatthe assessment with respect to them is full as it ought t boy 8a 
ing it even to be.one-third ; that it is'so’seems to be the general opinion whi 
. the He prvtareians beans or mots of sda Grant, in. his Samper oS 
rovenuo of Bengal, i the: sment limited tow four 

© the. acta ‘produce. of ithe” soil subject to eon ot per cent. for 


actual gross pre 
2 charges of zemindaree Agency and other disbursements ; whilst Mr. Shore declar- 5 


cd his opinion that the revente tobe thus derived after providing for the gees: 
sary allowances woulL fall short. ofits actual amount.” Mr: Colebroeks, nhi 
yemarks on. the husbandry of Bongal, speaking of the tenure for payment in 


One-half: 
Two-thirds, 
, Two-fifths. a Three-fifths. : 

These Yates; and others less common, are all rabject to taxes and dedu 
similay .to. those of other tenures, and in consequerite another proportion engrafi~ 
eds on, 1. partition has in some places been ‘fixed’ by government in lieu. of all 

for example, as nine-sixteenths for the landlord and sevens ‘ixteonths Pi. 
asbandman.”, ‘There cair be no doubt that these rates were v ts 
upon, ryots, and that‘when the rent.was paid in kind, the zemind: 
the tenant tan the risk of failure in the crops jBut there-is a wide differen 
tween one-half or even one-fourth and one-eleventh of the gross proceeds. ” 

Again, if the .calewlation%of the Judge be. correct“as’ tothe amount’ of out. - 

“goings, the éxperisé of cultivating sixteen biggals of land is equal to the rent: of © 
240 biggahs ab the rato.of nine anuas per biggah; and it'shonld be borne in mind 
what ont of this rent thé government revenue has tobe paid by thozemindar. Tho™ 
‘plaintiff, 4, must be admitted, is merely a dur putnecdar, but that makes no sub- 
di stantial difference, for his title torrecer he rent is derived from. tho vemindar. 

increaso “in-the value of produce is Rs. 3-4pér biggab—that is, Oue rhpee 

as per biggah for the rice crop and two'ropees per biggah for the cold 

« OF this-the Judge allowed three annas eight pie to the landlord 

P his rent ; the temainder, amounting to Rs. 3-0-4, per biggah al- 
lotted to‘the tenant on account of eut-goin, 2 vy 

We-refet to the above points; nob with a view to. show that, eXeluding the item 

foi risk tho-suth allowed by the Judge for outedings is too high, but merely to 

how that a_tyot, avhonif-the: Permanent Set tlenent had not heen ‘carried into 


SS 





€ 78") 


eliset, ould probably have ‘deen allowed for ihe out-goings of one biggah a sem 
not oxceeding one-half of tle gross produce thereof, and, would have had to pay 


the other half to the government as reveune, caunot be said to be over-asseused. 


when he is allowed to retain, at least five-sixths of the gross proceeds for his la- 


bour and profits on capital, and called upon to pay something less than the other.” 


one-sixth as rent to the.zemindsy who has been declared to be the proprictor of 
the soit.and who has to pay the government revenue out of his rent. 3 cae 
The ryot contends, that a share of the net profits ought to. have been reserved 


for lim, that'he, being a ryat possossing a right. of occupancy, had an interest in 


the land. . The prescnt case is. that of a ryot having w mere vight of accnpancy, © 


and not a right to Gold at a fixed rate of rent. It isa mistake to suppose that. 


such a ryot has any injereat in the land which gives him a right to a share of the 
yent.: Ho has -morely a right to oceupy the land in preference to any other te- 


~ nant, so long as he pays a fair and equitable rent. The ryot in his first objection 
~has confounded the: net proceeds, after deducting the ont-goings or expenses of 


cultivation, with the amonnt of the increase in the value.of the prodace. He may 
“or muy not, according to circumstances, be entitled, on account of increased ex- 
penditure, to a share of the inctease of proceeds, but he is not entitled to a share 
of the net proceeds. .or rent of the land. If the rent be fixed at one rupee a big- 
zah, he ‘will, ag already shown, receive Rs. 2-9-4 per biggah out of the Rs. 3-4 
jnerease whilst the.landowner will receive only ten annas eight pie per biggah out 


“of the increase, in addition to the former rent. 


Tho’ ryot complains. that the Judge thas not taken into consideration. the or-" 
dinary vate of profits derived from agriculture in the neighbourhood. -But the 
Judge has done this as well as the evidence would enable him, and has allowed 
the full rate‘ of interest or protit—viz., 87 per ‘cent., which is nsnally taken by 
‘those whose capital is so employed. He may havo allowed too high a rates 
and the plaintiff complains that he has done so; but this is in favour of the ryot, 
and note to his pvejudiee., The ryot also complains: thit the Judge has. nob, 


taken into consideration the rise-iu wages, or.the decrease in the productive pow-.” 


ers of the land; that he has not made him an allowance for a cart or for the 
labour and expenso of carrying the produce to market or converting it into 
money; and that he has not allowed him a chowkeydar for watching the crops: 


‘These are all questions of fact with which the Judge has substantially dealt,: 
* and they form no ground for special appeal. : at 


Both parties complain. that the Judge has fixed the rent for ten yééers. ” This 


is élearly an crror on the p&t of the Judge. He says, “I do not look upon it~ 
that I am fixing a pate for one but for ten years. That is the intent with, 
which I have come to the conclusion. Though, under the law, I have no power: 


to fix the rate for any special length of time, still the law never could havo 
intended that this sort of enqniry should be carried on from year to year, or 
‘that it should be admitted. at all except on very. clear. proof and. under very 
elear circumstances.” Fhe Jndge is quile right im supposing that afresh 
enquiry is not intended to be carried on every year. When once the rent ig 
fixed it will continue to be the rent of the holding until fresh circumstances arise, 


which. will justify enhancement under Section 17 or will entitle the ryots to’ 


slaim an abatement. These suits are not suits by ryots for delivery pottahs, 
but by a land-owney, in somo es tO recover rent at enhanced rates, and in 
others for kebooleuts at entanced rates. A land-owner cannot compel a ryot 
who has a right of occupancy to continue his holding for ten years against: hi 


wish and the ‘rent caytiot be. fixed for shcli a period in a suit by the landowner. 


Jn a suit by a ryot having a right of occupancy, for the delivery of a pottah, if 
the parties do not agree as to the term, the Collector may fix such a term as 
he may think, proper not exceeding ten years, subject, to the provise contained in 
Section 76, Act &. of 1859. ;But this does not exténd to casesin-which a land- 


owzer sues for a kabooleut. The difference hetween the two anses is this, that 


a right of occupancy is the right of tho ryot. It docs not also give the land- 





rials allade to the. 
thé dest three: 


bree "years, havo been” 


Zh 
jomes of tens of thousands of Her Majestytse 


ralfig: during the last-five years Haye enabled: 

the profits of the: Indigo ‘ttadesto! elaim en 

neglected 

‘year, and this year promises to be cheaper still, 
oar considerable extent of the)¢orrgsponding? 
(the value: e produce 6f, the land Lange 
@ thee power*of fhe ‘Tyot,* he shall be* entitled to ar abatemént of the rent, 
iously paid, by kim) there will be almost as many “abatement” casesias the 
years. have witnessed in the institution ofelaims fox enhancement. Year 


baie 7a Ee these antayonistic descriptions: of law-spits mayybe expected, \ 
8] m™ 
“a 


extra Deputy Collectors’ atiwork, and help'to perpetuate 


Of irritation between landlord and tenant whicli hoth partiés equally, 
i ed, the aggros 
‘ergy. th 


a revolution: unattenddd’ with,’ any cxlitbition of brutality! 


the part of “those wlio Taye suffered most by it Your memoralists’ conceive 
this is creditable to the Bengal tenanfry, as it is an unmistakable index 


heit respect for law to which, under exceedingly trying-cineumstances, they — 


erto yielded a most selfdenying obedience. Next years however, your mer 
mori fear, will bring into view the othor side of the: difficulty. The antici- 
ted low state of the corm market threatens to -prggince many ‘Sabatement” cases, 


aud they may be as harassing: to the zeminilar. cperapene De % 
Inot, 


heen to-the ryot. It may be that-this will not happen enn fact; f 
the absence. of litigation will not be attributable to pos rly we law ; it will 


be the consequence rather of the sheor ivability.of the ryot, more especially ufter ” 


the protracted” exhaustion of tho lasbiyears, “His time and resomrcos wholly de. 

yoted to securing what he has traditionally been taught to look ‘upon ag his own, 

he has not been able to cultivate his field, and his pecuniary means-are absolute: 

- ly nothing. “ It would be no wonder, therefore;.if, after mamts ining the fnegual 
struggle’so long, igation 

timé. when snch litigation shuld hold out a prospoct of relief. “But the Jany élear~ 

Ty Jeaves a for.a perpetual repetition of the mutually ruinous strife, and 


joer “ 

required for healing the wound. They do not pkcsume, however, to indicate the 
i divection\ your Hondr's -action. should take, they.content themselves with merely 
Sbointing out the cyil, and hope and pray that your Honoi le may be the lappy 

eans Of. effedting a liealiby adj ent of the mutual riehts of landlord aud 


ens Ponaut?-” %) 


, nh opeuti 
Siisradvigtiats to think that the interference of the Legislature will bo 
eg Bi : 





